Town of Pepperell
BOARD OF APPEALS
One Main Street
Pepperell, Massachusetts 01463
(978) 433-0333
Fax: (978) 433-0335

Zoning Board of Appeals Meeting Minutes of January 16, 2019*
*This meeting was cablecast live and recorded for future cablecast by Pepperell Community Media

Present:

Mark Walsh (Chairman), Annette McLean, Sean McCaffery and Alan Leao.
Also Present: David Doneski (Town Counsel) and Cheryl Lutcza (ZBA
Assistant).

6:30PM: Chairman opened the Zoning Board of Appeals Meeting, in open session, for the
purpose of going into Executive Session. He explained to the audience that the Board will readjourn into regular session after the Executive Session has been completed.
Chairman asked for motion to enter Executive Session. Annette McLean motioned that the
Zoning Board of Appeals enter into an Executive Session as authorized by Massachusetts
General Laws, Chapter 30A, Section 21(a)(3) to discuss strategy with respect to collective
bargaining or litigation if an open meeting may have a detrimental effect on the bargaining
position of the public body and the chair so declares.
Sean McCaffery seconds. The Chairman also declared that an open session would have a
detrimental effect on the litigating position of the public body.
Board conducted a roll call vote, to enter into Executive Session, as follows:
Mark Walsh:
Annette McLean:
Sean McCaffery:

Aye
Aye
Aye

Board leaves room to go to private conference room to conduct the Executive Session.
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7:00P.M.: Chairman, Mark Walsh re-opened the meeting in regular open session and introduced
the Board Members, Staff and Town Counsel to the audience. Chairman thanked Susan
McCarthy, Director of the Senior Center and the staff of Pepperell Community Media for their
assistance this evening. Chairman proceeded to give an overview of the ZBA and their various
functions. He further explained that the Board performs a quasi-judicial function and explained
hearing procedures and processes to the audience.

7:05P.M. – Public Hearing - ZBA-2018-09: 161 Nashua Road (MCGI):
An ADMINISTRATIVE APPEAL has been submitted to the Zoning Board of Appeals by
Attorney Douglas C. Deschenes, of Deschenes and Farrell, P.C., on behalf of Mass Composting
Group, Inc. Appellant is seeking relief from the Town of Pepperell Zoning Board of Appeals
under Sections 9000, 9200 (9223), and 10,000 (Appendix A) of the Town of Pepperell ZoningBy-Law and M.G.L. Chapter 40A, Sections 8 and 15. Appellant is appealing the determination
of the Pepperell Building Inspector in his letter dated October 9, 2018, in which he determined
that Mass Composting Group’s proposed use of the property at 161 Nashua Road for a soil
reclamation project would qualify as a Commercial Dumping Ground because the proposed
operation would use the property as a depository of otherwise unwanted or unusable soil
removed from remote construction projects, for no purpose other than the permanent storage of
the material, and that under the Zoning Bylaw’s Table of Use Regulations, the proposed use is
prohibited at 161 Nashua Road. Subject property is known as 161 Nashua Road and located at
141-163 Nashua Road, Pepperell, MA, as shown on Assessor’s Map 6 as Parcel 20-0. A public
hearing will be held on this matter at the Pepperell Senior Center, 37 Nashua Road, Pepperell,
MA, on Wednesday, January 16, 2019 at 7:00P.M. The appeal is available for review at the
Town Clerk’s office at 1 Main Street. Parties wishing to speak in favor of or in opposition to the
appeal may do so in writing prior to the hearing or at the hearing in person or represented by an
agent or attorney. Interested parties are encouraged to attend.

The Applicant submitted certified check payments for the following fees associated with the
ZBA Application:



Postage Fee of $60.72 (payable to the Town of Pepperell)
Legal Advertising Fee of $382.40 (payable to the Nashoba Valley Voice)

Zoning Board of Appeals Meeting Minutes of January 16, 2019
Page 2 of 8

Chair asked if anyone in the audience had any questions about the process. One member of the
audience asked the Chairman if any decision of the Board tonight could be appealed and the
Chairman confirmed that it could be.
Clerk read Notice of Public Hearing into the record.
Chair announced that the public hearing is now open and that the Board is here to determine one
issue as described in the Notice of Public Hearing (above).
Chairman invited legal counsel for the Applicant to address the Board. Attorney Douglas
Deschenes (Deschenes & Farrell of Westford, MA) addressed the Board and explained and that
he is representing the Applicant, Mass Composting Group, Inc. (MCGI) with respect to the
appeal of the Building Inspector’s determination in his letter to the Town of Pepperell Board of
Selectmen, dated October 9, 2018, relative to the property at 161 Nashua Road and the proposed
reclamation project that MCGI is proposing on the site.
Attorney Deschenes introduced individuals in attendance whom may be providing testimony this
evening as follows: Attorneys Rhiannon Campbell and Robin Maine from Hinkley Allen; Chuck
Myette (Licensed Site Professional) from Brown and Caldwell; Phil Peterson (Licensed Site
Professional) from Terra Environmental; Bill Scott, representing MCGI; and Phillip Ledoff
(General Counsel for MCGI).
Attorney Deschenes made a presentation to the Board and provided an overview of the basis of
the appeal to the Board. He further explained that they are here to respectfully appeal the
Building Inspector’s determination that MCGI’s project would constitute a commercial dumping
ground at 161 Nashua Road. He stated that they are not appealing the determination that
commercial dumping grounds are not allowed in any zoning districts within the Town of
Pepperell, and further stated that they are in agreement with that determination. He stated that
the appeal is based on the determination that our project would in fact constitute a commercial
dumping ground. He added that thee Building Inspector, Mr. Kelly, made his determination
based on a request by the Board of Selectmen, not at the request of the landowner, and in making
that determination, at no time contacted MCGI or requested any information regarding the
project.
Attorney Deschenes went on to further describe that the basis of their appeal is of the Building
Inspector’s assumptions and conclusions; two in particular: 1) the sole purpose of the project
was to stockpile material at the site; and 2) the Building Inspector’s determination that the
material MCGI is proposing to bring to the site is garbage, demolition materials or other refuse.
MCGI’s position is that the materials they are proposing to deposit on the site are materials
(highly regulated soil via a DEP program) that will be tested to ensure that they are not garbage,
refuse or demolition materials.
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Chairman asked if they would be depositing any demolition materials. Attorney Deschenes said
the highly regulated soils they would be using would be dug out of the ground (in its current
state) and moved. This differs from materials resulting from the demolition of a structures
versus soil that is existing on the site at the time of a project.
Attorney Deschenes further explained that their position is that the Building Inspector reached
unsubstantiated conclusions and findings when he determined that 1) we were doing this for no
other reason but to stockpile material. He stated his belief that they had provided a significant
amount of information to the Town regarding what the purpose of this project is; and 2) the
Building Inspector misstated when he determined that the proposal is to bring onto this site
garbage, rubbish or refuse, demolition materials. He stated MCGI is proposing to bring soil on to
this site, highly regulated soil, in conformance with a DEP policy that was created for the very
purpose of being able to monitor and be protective in the removal and redeposit of soils. He
continued that, If MCGI were in fact proposing to bring rubbish, trash refuse or demolition
materials onto the site they would have to receive a very different permit from the DEP to allow
a commercial dumping ground or a landfill.
The Chairman asked Attorney Deschenes to address storage of material on the site. Attorney
Deschenes said that the material/soil they will be bringing to the site will be brought in to
reclaim, restore and prepare the site for construction and will provide structural integrity to the
site to prepare the site for redevelopment ultimately.
Attorney Deschenes asked the Board if he could invite an expert witness, Chuck Myette, a
licensed soil professional (LSP), to address the Board on behalf of the Applicant. Mr. Myette
addressed the Board, stating he was with the environmental engineering firm of Brown and
Caldwell and provided an overview of his credentials. Mr. Myette further stated that he is
currently working as an LSP (on a non-related MCGI project) and explained he is working on a
reclamation project in another town in Massachusetts. Mr. Myette provided an overview of soil
reclamation and similar soils policies. Discussion ensued between Attorney Deschenes and Mr.
Myette regarding various points relative to the proposed reclamation project, state regulations
and other soil reclamation projects in the Commonwealth of MA.
Attorney Deschenes asked the Board if he could invite expert witness, Phil Peterson, a licensed
soil professional (LSP), to address the Board on behalf of the Applicant. Mr. Peterson addressed
the Board, stating he was with the firm of Terra Environmental and provided an overview of his
credentials. Mr. Peterson further explained that MCGI has hired him to prepare a soil
management plan to accept reclamation soils for beneficial reuse under the Massachusetts
Reclamation Policy and the Similar Soils Policy. Mr. Peterson stated that he is also working on
another soil reclamation project in the state. He further stated that that MCGI wants to reclaim
the site, utilizing soils.
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Board Member, Sean McCaffery, commented that it would have been beneficial if the Applicant
had submitted the Interim Policy information with the application. He said that he looked it up
on his own, but for the Board to critically analyze, the Applicant should have provided these
documents as part of their application submission, as well as the information on the soil
component as well.
Attorney Deschenes apologized to the Board for not providing additional background materials
that had previously been submitted to the Town.
Chairman asked about incidental, randomly dispersed de minimis quantities of solid waste
component that is acceptable in DEP policy. Attorney Deschenes responded and provided an
overview of the DEP’s Similar Soils Policy and the strict testing regiment and criteria and what
constitutes an allowable or unallowable level. One of the components of this policy is that there
cannot be more than a de minimis amount (predetermined by DEP) of solid waste to be
considered to be acceptable soil. Discussion ensued.
Discussion ensued between Board and Attorney Deschenes regarding allowed soil and the
meaning of wanted/useable or unwanted material. Attorney Deschenes referred to statements in
the Building Inspector’s determination letter to the Board of Selectmen and the Building
Inspector’s interpretation of the Town of Pepperell Zoning Bylaw.
Chairman asked Robert Kelly (Town of Pepperell Building Inspector/Zoning Enforcement
Officer) if he would like to address the Board. Mr. Kelly addressed the Board and explained that
he has never personally called what the Applicant is proposing to bring into town as garbage or
rubbish, rather he was stating language from the Town of Pepperrell Zoning Bylaw. He further
stated that he was happy that the parties agree that no commercial dumping is allowed in the
Town of Pepperell, anywhere, in any zone. He stated that he did not reach out to MCGI;
however, MCGI has never come into Town Hall or filled out a Letter of Intent regarding
anything they want to do. He continued, Mr. Burton did come in in 2017 and said that he wanted
to fill the land in and after that was done, he was thinking of maybe giving it to the Town for
fields or for some other use of and by the Town, which was the only time that our department has
had contact with him. Mr. Kelly further explained that he read the proposal and did not reach out
to MCGI or Mr. Burton. He stated he read the court case and did use a lot of the information on
definitions used in the court case.
He further explained that if the Applicant is making a profit off of the soil project, that would
constitute a commercial dumping ground, and that is partly what he made his decision on.
Discussion ensued regarding the Building Inspector’s Determination with respect to refuse, i.e.,
unwanted material and profit from bringing the soil into Town, and whether or not the fact that
MCGI is making money off the project defines it as commercial. The Building Inspector stated
that at no time has he called the deposit of soils garbage, rubbish or trash. Discussion ensued
regarding Town of Pepperell Zoning Bylaw in regard to the regulating of refuse/unwanted
material. Further discussion ensued regarding definitions not in Town of Pepperell Zoning by
Law, with reference made to the State Building Code.
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Attorney Deschenes addressed the Board regarding Mr. Kelly’s statements relative to refuse and
unwanted material. Attorney Deschenes stated that he cannot disagree that in some instances the
material is unwanted by the entity from whom the Applicant would seek to get it. That does not
make that material unwanted for the purpose of defining refuse and whether you choose to throw
it away. He continued, every quarry owner in the State of Massachusetts who is looking to
reclaim wants this material; they seek it out. While it may be unwanted by one group, doesn’t
mean it isn’t wanted by another group. He cited this is evidence of the fact that of a usable
commodity. He addressed the question of economic gain or loss in the importation of this
material, or any material, by stating it is not addressed in the definition of a commercial dump in
the Town of Pepperell Zoning Bylaw.
Discussion ensued among Board Members that the parties agree that his is not garbage, rubbish
or the deposit of demolition materials. Mr. Kelly addressed the Board and said that he came to
his conclusion based on the amount of material the Applicant intends to deposit at the proposed
site and the height it would reach (340-feet high). This amount would be higher than what the
land originally was (pre-quarry). Discussion ensued.
Discussion ensued among the Board Members relative to wanted vs. unwanted material/soil and
the threshold not being high in determining that something might be wanted. Discussion ensued
regarding the fact that there is an entire DEP Policy and Program that deals with the Applicant’s
proposal, which has screening regulations and testing. Further discussion ensued among the
Board Members.
Clerk read comments from other Town Boards and Departments into the record:





Treasurer-Collector (Ex: H)
Highway Department (Ex: I)
DPW Director (Ex: M)
Historical Commission (Ex: N)

Chairman asked the Board’s Administrative Assistant if the Applicant had paid their fees (for
postage and legal advertising associated with the application). Ms. Lutcza confirmed they had.
Chairman asked Attorney Deschenes if he had anything he would like to add at this point.
Attorney Deschenes said he did not.
Chairman asked Mr. Kelly if there was anything he would like to add. Mr. Kelly addressed the
Board and stated that the Applicant’s proposal for a soil reclamation project is not in our Table
of Uses, and that being said, it would be a no for that reason. If its not in there it is no.
Chairman addressed the audience and explained that the Board was going to open the floor up to
public comments. Numerous members of the audience (abutters and/or members of the public)
addressed the Board and expressed their concerns and/or opposition to the appeal application
before the Board this evening, as well as the proposed soil reclamation project.
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The Chairman reminded the audience that the issue before the Board tonight is the Applicant’s
appeal of the Building Inspector’s determination in his letter to the Board of Selectmen, dated
October 9, 2018. Other aspects of the plan for proposed soil reclamation proposal (traffic, noise,
etc.) are not before the Board tonight.
Discussion ensued regarding the possibility of continuing hearing to take matter under evaluation
in order to allow the Board time to further review the proposal and ACO. Town Counsel
addressed the Board and said that the Building Inspector’s letter is based on a statement that it is
a review of the proposal, and in Town Counsel’s view, it would be appropriate for the Board
Members to review that proposal. Attorney Deschenes addressed the Board and said that
although he agrees with Town Counsel that the Building Inspector’s letter seemed to imply that
he relied on the proposal in his letter, he believed that Mr. Kelly testified this evening that he did
not rely on the entire proposal in making his determination that is being appealed by the
Applicant.
The Chairman explained that for clarification, when Mr. Kelley was asked about his answer to
point Number 5 of his decision (No. 5), he responded that the response was not based on the
Applicant’s June 2018 proposal. Mr. Kelly responded and stated that he believed he was
referring to the character of the project, not the proposal. Discussion ensued. Chairman asked
where in the proposal Mr. Kelly had read that MCGI was going to deposit unwanted/unusable
soil. Mr. Kelly said it was not specifically in the proposal, and that he had inferred such; the
unwanted position came from the Mass. Court Case, the deposit of soil came from the proposal.
Chairman asked where in the proposal was the language relating to the unwanted position (in
order that the Board may read it). Mr. Kelly stated he was not exactly sure where in the proposal
it came from.
Chairman explained to the audience that the Board was going to close the public portion of the
hearing and that they would not be able to take any further comments from the public, the
applicant, the building inspector, or anyone else.
Chairman asked for a motion to close the public portion of the hearing. Sean McCaffery made a
motion to close the public portion of the hearing. Annette McLean seconds the motion. All
concur.
The Board Members enter into discussion and deliberations.
Chairman asked the Board Members if they would like to make a motion. Sean McCaffery made
a motion to grant the Appellant’s Appeal from the determination of the Town of Pepperell
Building Inspector, in his letter dated October 9, 2018, that the project constituted a commercial
dumping zone. Annette McLean seconds. All concur.
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Based on the foregoing findings and conclusions, the Zoning Board of Appeals grants the
requested relief, and reverses the determination of the Pepperell Building Inspector in his letter
dated October 9, 2018 that Mass Composting Group’s proposed use of the property at 161
Nashua Road for a soil reclamation project would qualify as a Commercial Dumping Ground.
So decided on this 16th day of January 2019 by roll call vote as listed:
Mark Walsh:

Aye

Annette McLean:

Aye

Sean McCaffery:

Aye

Action Items: None

Old and New Business:


Board discusses potential dates for hearings on some new ZBA Applications; however,
no definitive hearing dates were confirmed, as the Board Members and ZBA
Administrative Assistant need to check their calendars/schedules.

Adjournment:
The Chairman asked for a motion to adjourn the meeting. Sean McCaffery motioned to adjourn
the meeting at 9:31p.m. Annette McLean seconds the motion. All concur. Meeting adjourned at
9:31p.m.
ZBA Minutes of January 16, 2019 were filed with Town Clerk on: August 19, 2019

Respectfully submitted by:

___________________________________
Cheryl Lutcza,
Assistant to the Zoning Board of Appeals
cc:

Town Clerk
Inspector of Buildings
ZBA Members (via email)
ZBA Application File: (ZBA-2018-09 – 161 Nashua Road (MCGI)
ZBA Minutes file (original)
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