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NOTICE OF FILING OF AMENDED COMPLAINT
IN AN APPEAL PURSUANT TO M.G.L. c. 40A, § 17
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VIA HAND DELIVERY 0 FEB 15 2p1

Jeanne M. Survell, e - |
Town Clerk : A i e
1 Main Street : VN L mHR
Pepperell, MA 01463

Re: Board of Selectmen of Town of Pepperell v. Zoning Board of Appeals of the

Town of Pepperell, et al.
Land Court, Case No. 19MISC00081

Dear Clerk Survell:

Notice is hereby given of the filing of an Amended Complaint by the Board of Selectmen
of the Town of Pepperell in the above-referenced Land Court action. The Amended Complaint
is an appeal of the Decision of the Pepperell Zoning Board of Appeals filed with the Town Clerk
on January 30, 2019 re Application No. 2018-09. The Decision grants the appeal of Mass
Composting Group, Inc. (“MCGI”) to overturn the Pepperell Building Inspector’s October 9,
2018 Determination that MCGI’s proposed Soil Reclamation Facility at 161 Nashua Road is a
prohibited Commercial Dumping Ground under the Pepperell Zoning Bylaw. A copy of the

Amended Complaint is enclosed for your filing.
Very truly yours,
" ti,‘owil,c,l\{d%
David K. McCay

DKM/ljg

Enclosure
ec: Andrew MacLean, Town Administrator

MIRICK, O’CONNELL, DEMALLIE & JLOUGEE, LLP
WORCESTER | WESTBOROUGH | BOSTON
www.mirickoconnell,com
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COMMONWEALTH OF MASSACHUSETTS
LAND COURT DEPARTMENT

MIDDLESEX, S5.
' OF THE TRIAL COURT
CIVIL ACTION NO. 19MISC000081

BOARD OF SELECTMEN FOR THE TOWN

OF PEPPERELL,
Plaintiff

V.

ZONING BOARD OF APPEALS FOR THE
TOWN OF PEPPERELL, and MARK G.
WALSH, ANNETTE R. MCLEAN, SEANE,
MCCAFFERY, and ALAN LEAQ, JR., in
their capacity as members of the ZONING
BOARD OF APPEALS, and MASS
COMPOSTING GROUP, INC,,

Defendants

AMENDED COMPLAINT

I. INTRODUCTION

i. This is an action brought pursuant to M.G.L. c. 404, § 17 to appeal the decision

of the Pepperell Zoning Board of Appeals (“ZBA”) dated January 16, 2019 and filed with the
Pepperell Town Clerk on January 30, 2019 (“Decision”). A certified copy of the Decision is

attached as Exhibit 1, In the Decision, the ZBA granted the appeal by Mass Composting

Group, Inc. (“MCGI”) of the Pepperell Building Inspector’s October 9, 2018 zoning
determination. The Building Inspector determined that MCGI's June 28, 2018 Proposal for a
Soil Reclamation Facility at 161 Nashua Road, Pepperell, Massachusetts (“Proposal”) was a
prohibited “Commercial Dumping Ground” under the Pepperell Zoning Bylaw, His
Determination was based upon his review of the Proposal, and a 1996 Land Court Decision and
Judgment involving MCGI, the same property and the same provision of the Pepperell Zoning

Bylaw. Neglecting to review either the Proposal itself or the 1996 Land Court Decision and
Filed and received in the office of the Pepperell Town Clerk on Friday, Februvary 15, 2019

at 10:35AM
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Judgment, the ZBA erroneously reversed the Building Inspector’s Determination. The Board of
Selectmen contend that the Building Inspector’s Determination was correct and within his

discretion, and that the ZBA’s Decision exceeds the ZBA’s authority, is erroneous in law, is

arbitrary and capricious, and that it should be annulled.
II. JURISDICTION

2. The Land Court has jurisdiction in this action pursuant to M.GLL. ¢. 40A, § 17,

M.G.L. c. 185, § 1(p) and M.G.L. ¢. 2314, § 1.
[I. THEPROPERTY

3. The property at issue is located at 161 Nashua Road, Pepperell (“Property”). It is

approximately 49 acres and is located in the “Industrial” zoning district.

4. The Property abuts residential homes in the “Recreation Residence” zoning

district to north, west and south,
The Property abuts and is partially located within the Well Protection Zone

5.
(WPZ) overlay district.
IV. THE PARTIES
6. The Plaintiff, the Board of Selectmen, is the duly-authorized executive board of

the Town of Pepperell. The Board of Selectmen has a principal place of business at 1 Main

Street, Pepperell, Massachusetts.

7. Pursuant to M.G.L. ¢, 404, §17, the Board of Selectmen has standing fo appeal

the ZBA’s Decision as a “municipal officer or board.”

8. The Defendant, ZBA. is the duly-authorized zoning board of appeals for the Town
of Pepperell pursuant to M.G.L. c. 404, § 12 and the Pepperell Zoning Bylaw, § 9210. The ZBA

has a principal place of business at 1 Main Street, Pepperell, Massachuselts.
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9. The ZBA is authorized to hear appeals of Zoning determinations by the Building

Inspector pursuant to M.G.L. c. 404, §§ 13 and 14 and the Pepperell Zoning Bylaw, § 9223.

10, Defendant, Mark G. Walsh, Chairman of the ZBA, reside; at 53 Shattuck Street,

' i
Pepperell, Massachusetts. Atall times material hereto, Mr, Walsh was a duly-appointed member

of the ZBA and participated with respect to the public hearing and vote on the Decision.

11.  Defendant, Annette R. McLean, Clerk of the ZBA, resides at 5 Brown Street,

#751, Peppdrell, Massachusetts. Atall times material hereto, Ms. Mel.ean was a duly-appointed

member of the ZBA. and participated with respect to the public hearing and vote on the Decision.

12.  Defendant, Sean E. McCaffery, Member of the ZBA, resides at 44 Hadley Road,

Pepperell, Massachusetts. Atall times material hereto, Mr. McCaffery was a duly-appointed

member of the ZBA and participated with respect to the public hearing and vote on the Deciston.

13.  Defendant, Alan Leao, Jr., Member of the ZBA, resides at 14 Main Street,

Peppetell, Massachusetts, At all times material hereto, M. Leao was a duly-appointed member

of the ZBA and participated with respect to the public hearing on the Decision.

The Defendant, MCGI, is a Massachusetts corporation with a principal place of

14,
business at 163 Nashua Road, Pepperell, Massachusetts.
V. FACTS
A, MCGI’s Proposed Soil Reclamation Facility

15. On June 28, 2018, MCGI submiited to the Town through its Town Administrator

MCGTI’s Proposal for a Soil Reclamation Facility at the Property, The Proposal ig attached as

Exhibit 2.

16.

The Proposal included MCGU’s proposed Soil Management Plan and indicated
that it was undertaken putsuant to the Massachusetis Department of Environmental Protection
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(“MassDEP”) Interim Policy on the Re-Use of Soil for Large Reclamation Projects, Policy
#COMM-15-01 (“Inferim Policy™), and MassDEP’s Similar Soils Policy, Policy #WSC-13-500.

17.  Under MassDEP’s Interim Policy, MCGI and MassDEP requested that the Town,

through the Board of Selectmen, indicate whether the Town would support the Proposal.

18.  Under MassDEP’s Interim Policy, no local, state or federal requirements that

otherwise apply to the proposed Soil Reclamation Facility (such as zoning, fill importation,

wetlands, stormwater management, ete.) are eliminated, superseded or otherwise modified. See

Exhibit 24, p.3.
Under its Proposal, MCGI proposes to permanently dispose at the Property

15.
Exhibit 2, p.1.

4 million cubic yards of soil from unidentified outside locations. See

The 4 million cubic yards of soil that MCGI proposes to dispose of af the Property

- 20,
would fill over 285,000 standard, 14-cubic yard dump trucks.

21.  The existing “base grade” at the Property, which is a former gravel pit, is

approximately 180 feet above sea level. See Grading Study CD002 at Exhibit 2C.

22, Nashua Road, which runs along the western and northern edge of the Propetty, is

approximately 200 feet above sea level. See Grading Study CD002 at Exhibit 2C.

23.  Under its Proposal, MCGI would create a massive, artificial hill at the Property

consisting of soils unwanted at other sites and piled on the Property to an elevation of 340 fect

above sea level. See Grading Study CD002 at Exhibit 2C,

94.  The final elevation of 340 feet proposed by MCGI is approximately 160 feet

above the existing “base grade” at the Property. See Grading Study CD002 at Exhibit 2C.

25.  The final elevation of 340 feet proposed by MCGI is approximately 140 feet

above Nashua Road. See Grading Study CD002 at Exhibit 2C.
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26.  MCGDs proposed Soil Reclamation Facility would fundamentally alter the

topogtaphy of the Property and the topographical character of the surrounding area,

27.  Under the Proposal, the significant majority of the 49-acre Property would be

used for the disposal of unwanted soils fiom other focations in New England. See Grading Study

CD00I at Exhibit 2C,

28.  Under the Proposal, MCGI indicates that the soil reclamation operation would

fake place over the course of 7 to 9 years. See Exhibit 2, p.1.

29.  If the 4 million cubic yards of soils proposed by MCGI were transported to the

Property in 14-cubic yard dump trucks, over 570,000 vehicle trips in each direction would be

required.

30.  According to the Proposal, “the purpose of the project is to improve current

topographic conditions by restoring elevations to pre-mining conditions, install a suitable
vegetative cover and prepare the property for future development,” See Exhibit 2, p.1.
MCGI’s proposed Soil Reclamation Facility will not “restore elevations to pre-

31.

mining conditions” as claimed by MCGI. The proposed Soil Reclamation Facility will create

elevations far exceeding the historical topography of the Property and towering over neighboring

properties.

32.  MCGI’s proposed Soil Reclamation Faeility, if completed as proposed, would be

nearly identical in appearance to a modern landfill. See Crading Study and Renderings CD0O03

at Exhibit 2C.

33,  MCGD’s Proposal does not indicate any proposed “fuiure development” for the

Property, except for the proposed Soil Reclamation Facility. /
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14, Atthe ZBA hearing, MCGI could not identify any proposed future development

at the Property, except for the proposed Soil Reclamation Facility.

The size and scope of MCGI’s proposed Soil Reclamation Facility far exceeds

35.
§” or “to prepare‘the

any soil reclamation necessaty fo “réstore elevations to pre-mining condition.

property for future development.”

36. MCGT's proposed Soil Reclamation Facility at the Property is effectively a

A-million cubic yard landfill for soils unwanted at other sites.

B. The Pepperell Zoning Bylaw

37.  Section 10000 of the Zoning Bylaw defines a aCommercial Dumping Ground” as

““4 disposal site for garbage, rubbish, the deposit of demolition materials or other Fefitse or as a

site for a refuse disposal incinerator.” (Emphasis added).

38. «Refuse” as used in Section 10000 of the Zoning Rylaw includes soils that are

unwanted from other sites.
39.  MCGI's proposed Soil Reclamation Facility would dispose at the Property soils
that are unwanted from other sites.

40.  MCGI’s proposed Soil Reclamation Facility is a “disposal site” for “refuse.”

41.  MCGPs proposed Soil Reclamation Facility is a “Commercial Dumping Ground”

under § 10000 of the Zoning Bylaw.
Under the aning Bylaw Table of Principal Uses, Appendix A, a “Commercial

42,
Dumping Ground” is not permitted in any zoning district in the Town of Pepperell.
43,  MCGPs proposed Soil Reclamation Facility is a prohibited as a “Commercial

Dumping Ground” under the Zoning Bylaw.
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44.  Under §3100 of the Zoning Bylaw, “Any building or use of premises not herein
expressly permitted is hereby prohibited.”
45. A Soil Reclamation Facility is a “use” under Chapter 40A. and the Zoning Bylaw,

and such “uses™can be allowed, prohibited ox conditioned under Chapter 40A and the Zoning

Bylaw.

46. A Soil Reclamation Facility is not included in the Zoning Bylaw Table of

Principal Uses. ! !
A Soil Reclamation Facility is therefore a prohibited use under §3100 of the

47.
Zoning Bylaw.
C. The Building Inspector’s Determination

48.  On September 24, 2018, the Board of Sclectmen requested that the Building

Inspector determine whether MCGI’s proposed Soil Reclamation F acility, as described in the
Proposal, is a “Commercial Dumping Ground,” and whether a “Commercial Dumping Ground™’

is an allowed use under the Zoning Bylaw. A copy of the Board of Selectmen’s request for

deteﬁnination is attached as Exhibit 3.

49,  On October 9, 2018, the Building Inspector issued his determination finding that

the MCGI’s proposed Soil Reclamation Facility, as described in the Proposal, is a “Commetcial

Dumping Ground” and therefore prohibited under the Zoning Bylaw. A copy of the Building

Inspector’s Determination is attached as Exhibit 4.

50.  In 1996, the Land Court entered a Decision and Judgment interpreting the

definition of a “Commercial Dumping Ground” under the Pepperell Zoning Bylaw and with

respect to MCGI and the Property. A copy of the Land Court’s 1996 Decision and Judgment is

attached as Exhibit 5.
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51. The Land Court found that a:

“dumping ground” implies a repository of unwanted materials, See
Webster’s New World Dictionary (“dump” is defined as “to throw away
(garbage, rubbish, ete.),” and “ground” as “any particular piece of land;

esp. one set aside for a specified purpose™).
See Exhibit 5, p:15.
The Building Inspector made his Determination based on his review of the

52.
Proposal and the 1996 Land Court Decision and Judgment. See Exhibit 4.

D. MCGI’s Appeal to the ZBA
MCGI appealed the Building Inspector’s Determination to the ZBA.

53.
54.  The ZBA held a hearing on MCGYI’s appeal on January 16,2019,
55 The ZBA failed to consider and review the Proposal upon which the Building

Inspector’s Determination was made.

56. The ZBA failed to consider and review the 1996 Land Court Decision and

Judgment upon which the Building Inspector’s Determination was made.
57.  The ZBA’s Decision was recorded with the Town Clerk on January 30, 2019. See

Exhibit 1.

58 Pursuantto M.G.L. c. 40A, § 17, the Board of Selectmen has timely filed its

appeal of the ZBA’s Decision.
COUNT I: Appeal Pursuant to M.G.L. c. 40A, §17

50 The Board of Selectmen reallege and incorporate by reference tite preceding

paragraphs as if fully set forth herein.
60.  The Decision of the ZBA exceeded its authority and was erroneous as a matter of

law and fact in that:
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MCGI’s proposed Soil Reclamation Facility is a “Commercial Dumping

a.
Ground” under the Zoning Bylaw.

b. Under the Zoning Bylaw Table of Principal Uses, Appendix A, a
“Commercial Dumping Ground” is not permitted in any zoning district in
the Town of Pepperell,

c. MCGI’s proposed Soil Reclamation Facility is a prohibited as a
“Commercial Dumping Ground” under the Zoning Bylaw.

d. The ZBA failed to consider the character and nature of MCGI's proposed
Soil Reclamation Facility.

e. The ZBA abused its discretion by failing to consider or even review the
Proposal upon which the Building Inspecior made his Determination.

f. The ZBA abused its discretion by failing to consider or cven review the

1996 Land Court Decision and Judgment upon which the Building

Inspector made his Determination.

61.  The Decision of the ZBA is unrcasonable, arbitrary, capricious and/or based upon

legally untenable grounds.
COUNT II: Declaratory Judgment

62.  The Board of Selectmen reallege and incorporate by reference the preceding

paragraphs as if fully set forth herein.

63.  An actual controversy exists between the Board of Selectmen and MCGI as to

whether a Soil Reclamation Facility is an allowed use under the Zoning Bylaw.

' 64,  MCGI appears to suggest that ifs proposed Soil Reclamation Facility is an

allowed use or is somehow otherwise not subject to the Zoning Bylaw.
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65.  The Board of Selectmen asserts that, under §3100 of the Zoning Bylaw, “Any

building or use of premises not herein expressly permitted is hereby prohibited.”

66.  The Board of Selectmen further asserts that a Soil Reclamation Facility is a “use”

under Chapter 40A and the Zoning Bylaw, that a Soil Reclamation Facility is not listed in the

Zoning Bylaw Table of Principal Uses, and that a Soil Reclamation Facility is therefore a

prohibited use under §3100 of the Zoning Bylaw.

67.  Asaresult, a dispute exists between the Board of Selectmen and MCGl as o !

whether a Soil Reclamation is a prohibited use under the Zoning Bylaw.

The Board of Selectmen is entitled to a declaratory judgment pursuant to G.L. ¢.

68.
231A.
RELIEF REQUESTED
WHEREFORE, the Board of Selectmen for the Town of Pepperell respectfully requests
that the Cowrt:

1. Hear all relevant evidence and determine the facts;

Determine and adjudge that the Decision of the Pepperell Zoning Board of

2.
Appeals was both arbitrary and capricious and an abuse of discretion;

3. Determine and adjudge that the Decision of the Pepperell Zoning Board of
Appeals was erroneous in law and fact and exceeded the ZBA’s authority;

4. Annul the Decision of the Pepperell Zoning Board of Appeals; and

5. Declare that, as a matier of law, a Soil Reclamation F acility as proposed by MCGI

in the Proposal, is a prohibited use under the Pepperell Zoning Bylaw.

10
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Dated: February 15, 2019
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THE BOARD OF SELECTMEN FOR THE
TOWN OF PEPPERELL

By its aftorneys,

David Kz é McCayEé,@q., BBO #646921

Catherine G. Curley, Esq., BBO #687568
Mirick, O’Connell, DeMallie & Lougee, LLP
1800 West Park Drive, Suite 400
Westborough, MA 01581-3926

Phone: (508) 791-8500

Fax: (508)983-6273
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Town of Pepperell

BOARD OF APPEALS
One Main Street .
Pepperell, Massachu 01463 -
ECEIVE
|
JAN 30 72019

NOTICE OF DECISION: ADMINISTRATIVE APP) : N OF PEPPERELL

: TOWN CLERK

ZBA File No: 201899
Notice is hereby given that a Zoning Board of Appeals Administrative Appeal has been granfed:

To: Mass Composting Group, Ine.
For: Administrative Appeal to Overturn Building Inspector determination

Property Located at: 161 Nashua Road (Iocated at 141-163 Nashua lload), as shown on Assessor’s Map 6 as

Parcel 20-0,

Owned by: Mass Composting Group, Ing,

This Decision of the Zoning Board of Appeals is on file with the papers on this matter in the office of the Town
Clerk, Cevrtified this the 30" day of Jaunayy 2019:

Zoning Board ofAPpeaIs ﬂ‘éﬂ/ %f%\

Cheéryl Lutczf, ZBA Assibfant

RIGHT TO APPEAL:
Appeals to this Decision dre to the Court pursuant to the M.G.L,, Chapter 40A, Section 17, and must be taken within
twenty (20} days of the filing of this Decision with the Town Clerk.

TOWN CLERK CERTIFICATION:
I certify no appeal has been received within twenty (20) days of the filing of this notice in my office, or that if an

appeal has been filed it has been dismissed or denied.

Teanne M. Survell, Town Clerk

T ﬁ?i}k- COPY ATTEST
L

U Sy *CJ\-‘-‘?J"’

Town of Pepperell ZBA Decision No: 2018-09-Administrative Appeal: 161 Nashua Road




Town of Pepperell
BOARD OF APPEALS
One Main Street
Pepperell, Massachusetts 01463

PU EGEIVE

DECISION JAN 80 2019
" ' TOWN OF PEPPERELL

APPLICANT/APPELLANT: Mass Compesting Group, Inc.

OWNER OF PROPERTY: Mass Composting Group, Ing,

LOCATION OF PROPERTY: 161 Nashua Road (located at 141-163 Nashua Road), as shown on
Assessor’s Map 6 a3 Parcel 20-0,

RELIEF REQUESTED: Administrative Appeal to Overtarn Building Inspector defermination

DECISION 0F BOARD: Granted

DATE OF DECISION: January 16, 2019

STATEMENT OF FACTS:

Application submitted to Town Clerk: November 19, 2018

Cited Section(s) of the Zoning Chapter of the Code of the Town of Pepperell and any other applicable Zoning Law;
9000, 5200 (9223) and 10,000 Appendix A and M.G.L., Chapter 40A, Sections 8 and 15,

Applications copied to the Assessor’s Office, Building Inspector, Planning Board, Conservation Commission,
Pepperell Police Department, Pepperell Fire Department, DPW Director/Town Engineer, Highway Department,

Board of Health, Water Department, Sewer Depariment, Communications Director, Treasuret/Collector, Historical
Commission and Town Counsel; November 21, 2018,

Dates of Published Notiee of Public Hearing: December 28, 2018 and January 4, 2019 issues of the “Nashoba
Valley Voiee”.

Notification of parties in Interest: Mailed Notice of Public Hearing to abutters and to the abutling towns of Groton,
MA; Townsend, MA; Dunstable, MA; Brookline, NH; Hollis, NH; and Nashua, NH on: December 18, 2018

Daie of Public Hearlng: January 16, 2019
Board of Appeals Members present at Public Hearing of January 16, 2019; Mark Walsh, Annette McLean,

Sean McCaffery and Alan Leao, Jr.
Also present: David Doneski (Town Counsel) and Cheryl Lutcza (Assistant to Zoning Board of Appeals).

Town of Pepperell ZBA Decision No: 2018-09-Administrative Appeal: 161 Nashua Road




CONTENTS OF TOTAL APPLICATION:

Exhibit A: Certified List of Abutiers (Pepperell) — October 24, 2018

Exhibit B: New Application Memo to ZBA & Tows Counsel - November 21, 2018
Exhibit C: New Application Memo to Town Boards/Depariments — November 21, 2018
BExhibit D: Certified List of Abutters (Dunstable) - December 5, 2018

Exhibit E: Agenda (preliminary) —January 16, 2019

Exhibit F: Memo to ZBA with Dunstable Abutter’s List — December 10, 2018

Exhibit G: Memo to Town Departiments with Dunstable Abutter’s List — December 10, 2018
Exhibit H: Response from Treasurer/Collector — November 21, 2018

Exhibit I; Response fiom Highway Department — November 21, 20138

Exhibit I Extension of Time Letier from Deschenes and Farrell, P.C. — December 7, 2018
Exhibit K: Notice of Public Hearing/Legal Notice

Exhibit L: Revised Agenda — Janvary 16, 2019

Exhibit M: Response from DPW Director/Town Engineer — November 21, 2018

Exhibit N: Response from Historical Commission ~ December 21, 2018

Exhibit O: Hearing and Fees Letter to Applicant — January 1, 2019

Exhibit P: Response Menmo to ZBA fiom C. Lutcza — January 7, 2019

Exhibit O 1.egal Notice Copy fiom Nashoba Valiey Voice — December 28, 2018

Bxhibit R: ¥.egal Notice Copy from Nashoba Valley Voice — January 4, 2019

Bxhibit S: Hearing/Meeting Attendance Sheet — January 16, 2019

EEES:

Applicant(s) paid to the Town of Pepperell (1} a filing fee of $115.00; {2) a postage fee in the amount of $60.72, to
notify Parties in Interest of the Public Hearing and Decision; and (3) a fee to the “Nashoba Valley Voice” in the

amount of $382.40, for the legal advertising of the public notices in the December 28, 2018 and January 4, 2419

publications,

STATEMENT OF CASE:

The Zoning Board of Appeals conducted a public hearing on January 14, 2019, regarding an ADMINISTRATIVE
APPEAL submitted to the Zoning Board of Appeals by Attorney Douglas C. Deschenes, of Deschenes and Farrell,

P.C., on behalf of Mass Composting Group, Ino. (the Appellant). Appellant is sceking relief from the Town of
Pepperell Zonitg Board of Appeals under Sections 2000, 9200 (9223), and 10,000 (Appendix A) of the Town of
Pepperell Zoning-By-Law and M.G.L. Chapter 40A, Sections 8 and 13, Appellant is appealing the determination of
the Pepperell Building Inspector i hig letter dated October 9, 2018, in which he determined that Mass Composting
Group’s proposed use of the property at 161 Nashua Road for a soil reclamation project would qualify as a
Commercial Dumping Ground because the proposed operation would use the property as a depository of otherwise
unwanted or unusable seil removed from remote construction projects, for no purpose other than the permanent
storage of the material, and that under the Zoning Rylaw's Table of Use Regulations, the propesed wuse is prohibited
at 161 Nashua Road. The Building Inspector’s determination referred to the proposed use as described in a June 28,
2018 letter and propesal document submitted to the Town by Terra Environmental, LLC, Subject propeity is known
as 161 Nashua Road and located at 141-163 Nashua Road, Pepperell, MA, as shown on Assessor’s Map 6 as Parcel

20-0.
Appellant submitted certified check payments for the following fees associated with the ZBA Application:

Postage Fee of $60.72 (payable to the Town of Pepperell)
Legal Advertising Fee of $382.40 (payable to the Nashoba Valley Voice)

L 3
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STATEMENT OF CASE (confinued):

Attorey Douglas C. Deschenes was present at the hearing and addressed the Board regarding the relief being
requested. He affered testimony from Chatles Myette, a licensed site professional (LSP), and Phil Peterson of Terra
Environmental, also a LSP. Attomey Deschenes stated that the Appellant was not appealing that portion of the
Building Inspector’s determination that commercial dumping grounds are not an allowed use under the Zoning
Bylaw. Representalives of the subject property owner, Mass Composting Group, Inc., were present. Abutters and/or
members of the public were present at the hearing. Motion was mads, and all Board Membets concurred, to grant

the requested relief.
Details of the hearing are available in the Zoning Board of Appeals Meeting Minutes of:

January 16, 20192,

FINDINGS:
The subject property is known as 161 Nashua Road and located at 141-163 Nashua Road, Peppereli, MA, as

1.
shown on Assessor's Map 6 as Parcel 20-0.

2. The proposed use is not as a disposal site for garbage, rubbish, the deposit of demolition materials or other
refiise or as a site for a refuse disposal incinerator, and therefore not a commercial dumping ground.

3. Based onthe Appellant’s presemtation the proposed use, as described, s a reclamation of an existing quarry area
(gravel pit) proposed under the Department of Environmental Protection (DEP) Administrative Consent Order
program for reclamation facilities and the DEP’s Interim Policy on Soil Re-use. Technical Witnesses (Licensed
Soi] Professionals: Charles Myelte and Phil Peterson) offered festimony in support of Appeliant’s position and
described DEP’s soil reclamation program under the Interim Poliey on the Re-Use of Soil for Large
Reclamation Projects (Policy # Comm-15-01} and Similar Soils Provision Guidance (WSC #13-500), Mr.

Peterson stated that he prepared the June 28, 2018 proposal.

CONCLUSION:

On the basis of its findings, the Zoning Board of Appeals granted the requested relief from the determination of the
Pepperell Building Inspector in his letter dated October 9, 2018, in which he determined that Mass Composting
Group's proposed use of the property at 161 Nashua Road for a soil reclamation project would qualify as 2

Commisreial Dumping Ground, and therefore reversed the Building Inspector’s determination.

DECISION:
Based on the foregoing findings and conclusions, the Zoning Boeard of Appeals grants the requested relief, and

reverses the determination of the Pepperell Building Inspector in his letter dated October 9, 2018 that Mass
Composting Group’s proposed use of the propetty at 161 Nashua Road for a soil reclamation project would qualify

as a Commercial Dumping Ground.

So decided on this 16™ day of January 2019 by roll call vote as listed:

Matk Walsh: Aye
Annette McLean: Aye
Sean McCaffeiy: Aye
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CERTIFICATIONS:

We, the undersigned members of the Board of Appsals of the Town of Peppercll, certify that we attended and
patticipated in all of the hearings, the decision and the order of the above matter, that said hearings and decision
were made at public meetings of the Board and that we made the forgoing decision with the undersigned members

vating by role call vote.

Mark Walsh
/2 %?
/ . W/Zﬁ/(] )'f\/ o
S
Anneite McLean
)
* Sean McCaffery
[EGEIVE
m [ JAN 3¢ Zt)iﬂ
TOWN OF PEP
TOWN CLE%E!? et .
ASSISTANT TO THE BOARD O APPEALS:
J—
£ O , 2019

A copy of this decision was iransmitied to the Town Clerk on:

%

Cheryl Lutcza, Assis(aﬂo the Board/o/f Appeals
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June 28, 2018

Mr. John Moak, Town Administrator
Town of Pepperell

1 Main Street,

Pepperell, MA 01463

Nashua Road Quarry Reclamation Project

Subject:
161 Nashua Road Pepperrell, MA

Dear Mr. Moalk,

On behalf of Mass Composting Group, Inc. (MCGl), TERRA Environmental, LLC is pleased to provide the
Town of Pepperell with this letter summarizing the reclamation of the Nashua Road Quarry located at
161 Nashua Road in Pepperell, MA (the “Site”). This letter and attachments summarize our approach for

the reclamation of the 50-acre quarry property owned by MCGL.

As discussed with Town officials on December 5, 2017 and as contained in a letter hand delivered on
February 11, 2018, the purpose of this reclamation project is to improve current topographic conditions
by restoring elevations to pre-mining conditions, install a sustainable vegetative cover and prepare the
property for future development, The reclamation project will accept, receive and place similar solls In a
manner that is protective of human health, safety and the environment. No waste material of any type
or description, including solid waste, will be accepted. As requested by the Town of Pepperell’s former
Town Administrator and former Town Planner, a Soil Management Plan was prepared describing
procedures to evaluate potential soil source sites; monitor and place solls as they are recelved; conduct
inspections of the ongoing operations; and stabilize the Site after soils are received and before the long-
term development plans are implemented. A copy of the Soil Management Plan has been Included in

Attachment C.

It is anticipated that approximately 4-million cubic yards of soil will be received over the course of the

Reclamation Project, which should take place over the course of 7 to 9 years. Anticipated sources of

soll material Include large volumes of excess soll from excavation and construction

projects in Massachusetts, as well as qualified solls from Vermont, New Hampshire and Maine, The
intended soil material will Include native deposits of soll Including sand, gravel, organic solls,
estuarine deposits, marine sands, glacial till, clay, top soils, and soil/slurry mixtures from
foundation installations. Soil intended for reuse In the reclamation operation must meet the
Acceptance Criteria established for this location. The derivation of the Acceptance Criteria is based on
MassDEP’s Similar Solls Policy WSC#-13-500 and Policy #COMM-15-01 (Interim Policy on the Re-Use

of Soil for Large Reclamation Projects),

TERRA ENVIRONMENTAL, LLC
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Massachusetts Contingency Plan {MCP) and any other applicable state and federal regutations. All
reclamation soil will be sampled and analyzed under the supervision of a Licensed Site Professional {LSP)

priot to acceptance fof reuse by the Project.

The Reclamation Project would be undertaken pursuant to MassDEP policies inchuding:

MassDEP, Policy HCOMM-15-01, Final interim Policy on the Re-use of Soil for Large Reclamation
Projects {i.e. quarries, sand and gravel pits), a copy of which is provided In Attachment A.

¢ MassDEP Similar Solls Policy WSC#-13-500, a copy of which is provided in Attachment B,

MassDEP has developed and utllizes Policy #COMM-15-01 to issue an Adminlstrative Consent Orders {l.e.
‘permit) to Reclamation Project owners and operators- as @ method to allow reclamation ond
development of sand pits, gravel plts guarries and other similar underutilized properties. The
Administrative Consent Order (ACO) permit will incorporate the methods and procedures to be followed

during the management and execution of the reclamatlon project.

MassDEP Policy #COMM-15-01 Is implemented pursuant to Sectfon 277 of Chapter 165 of the
Acts of 20141, M.G.L. . 21F, § 6(2) ond 310 CMR 40.0000, and M.G.L. c. 111, § 150A3 and 310
CMR 16.00 and 19.000, Section 277 of Chapter 165 of the Acts of 2014 directs the Department to
“establish requlations, guidelines, standards or procedures for determining the suftabliity of soll
used as fill material for the reclamation of quarries, sand pits and gravel pits, The regulations,
standards or procedures shall ensure the reuse of soil poses no significant risk of harm to health,
safety, public welfare or the environment considering the transport, fitfing operations and the

foreseeable future use of the filted land.”

L]

The Reclamation Project will be completed in accordance with a MassDEP issued Administrative Consent
Order (ACO) permit that will incorporate the methods and procedures to be followed by MCG! during
the management and execution of the Reclamation Project.

MCG! is seaking the Town's support and meaningful input with respect to the Reclamation Project. if the
Town provides its support, MCG! is willing to provide the Town a Town-Host Fee of 50.25 per cubic
yard for solls received and accepted at the Site, which should generate approximately $1,000,000
It revenue for the Town based upon the anticipated approximately 4 million cubic yards of soil.
However, this proposed Host Fee will be offered only if the Town provides support of MCGHs

proposal within a reasonable petiod {e.g., 30-45 days).

As discussed above and through other correspondence, on December 5, 2017 representatives from MCGH
met with certain Town representatives; and on February 11, 2018, Mr. David Burton, the President of
MCG!, met with and distributed a letter describing the Reclamation Project to various Town officials, As
of the date of this letter, representatives from the Town of Pepperell have not contacted representatives

from MCGI, andfor Mr. David Burton to discuss the profect.

TERRA ENVIRONMENTAL, LLC Page20of6
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Therefore on behalf of MCGI, TERRA Environmental requests a meeting with the Town of Pepperell’s
Town Administrator and Town Planner as well as the Selectmen at the earliest mutually-convenient date
to discuss the Reclamation Project and to answer any questions or respond to any cohcerns regarding

the Reclamation Project.

If you should have any questions or require additional Information, please do not hesitate to contact

David Burton or myself directly at your convenience.

Respectfully submitted,
TERRA ENVIRONMENTAL, LLC

= 5
/ o

{’:’r"‘:l'.‘ f’,,' {_’ 7 / 4/’
Philip M. Peterson, LSP
Principal Consultant / Manager

ATTACHMENT A: MASSDEP, PoLicy # COMM-15-01
ATTACHMENT B:  IVIASSDEP SIMILAR SOILSs PoLicy WSCi-13-500.

ATTACHMENT C: SOIL MANAGEMENT PLAN

cc: PEPPERELL BOARD OF SELECTMEN (6-COPIES)
MASSDEP — CENTRAL REGIONAL OFFICE (MARK BALDI)

DAVID BURTON, PRESIDENT (MCGI)

TERRA ENVIRONMENTAL, LLC Page 3 of 6
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ATTACHMENT A
MAssDEP, PoLicy #COMIM-15-01
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Interim Pol'icy on the
Re-Use of Soil for
Large Reclamation Projects

Policy # COMM-15-01

August 28, 2015

Policy Statement

This Interim Policy provides notice of MassDEP’s Intent to issue site-specific approvals, in the
form of an Administrative Consent Order, to ensure the reuse of large volumes of soll for the
reclamation of sand pits, gravel pits and quarries poses no significant risk of harm to health,
safety, public welfare or the environment and would not create new releases or threats of

releases of oil or hazardous materials.

During the effective period of this policy, MassDEP approval for the filling of sand pits, gravel
pits and quarries to which this policy applies will be provided only through Adminlstrative
Consent Orders completed by the terms of this policy. Filling operations conducled without
MassDEP approval operate at risk of Department enforcement for violations of rules governing

solid waste management and oil and/or hazardous material releases.

The use of soil for the reclamation of a quarry, sand pit or gravel pit under the conditions of this
policy is considered approved re-use for the purposes of the notification exemption described at

310 CMR 40.0317(13).

Thiss Information is avallable In alternate tormat, Gall Michelle Walers-Elanen, Diversity Direclor, al 617-202-5751, TTYI MassRelay Service 1.800-439-2370
InssDER Websile: waswzmass govidep

Printed on Recyeled Papor
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Effective Date

This Interim Policy is effective on August 28, 2015. This Interim Policy will remain in effect until
it is spegifically rescinded or superseded by MassDEP regulations governing soil fill projects
promulgated pursuant to Section 277 of Chapter 165 of the Acts of 2014, M.G.L. c. 21E, Section
6, and M.G.L. c. 111, Section 1560A. While such future regulations will likely differ in scope and
detail from this Interim Policy, the Department anticipates that regulations and policies
developed to implement the final approach will specifically accommodate projects commenced
under an Administrative Consent Order issued pursuant to this Interim Policy through the

incorporation of transition provisions.

Authority
This Interim Policy is implemented pursuant lo Section 277 of Chapter 165 of the Acts of 2014",
M.G.L. ¢. 21E, § 62 and 310 CMR 40.0000, and M.G.L. c. 111, § 150A% and 310 CMR 16.00

and 19.000.

Section 277 of Chapter 165 of the Acts of 2014 directs the Department to “establish regulations,
guidelines, standards or procedures for determining the suitability of soil used as fill malerial for
the reclamation of quarries, sand pits and gravel pits. The regulations, standards or procedures
shall ensure the reuse of soil poses no significant risk of harm to health, safety, public welfare or
the environment considering the transport, filling operations and the foreseeable fulure use of

the filled land."”

M.G.L. c. 21E, § 6 establishes the Department's authority to “specify reasonable requirements,
applicable to sites and vessels where releases of hazardous material or oil might occur and to
activities which might cause, contribute to, or exacerbale a release of hazardous material or ol
{o prevent and control, and to counter the effects of, stich releases. Such requirements may be
prescribed... by order under section nine’ for specific sites and vessels which the department
has determined {o... be conducting an activity which poses a threat of release of hazardous

material or oil."

The placement, dumping, disposing or reuse of soll containing oil and/or hazardous material
(OHM) into the environment is a "release” as that term is defined in M.G.L. ¢. 21E § 2°. Such
dumping, disposing or unapproved re-use of soil is potentially a notifiable release (310 CMR
40.0300) requiring assessment and, where indicated, remediation. Depending upon site-
specific conditions and the nature of the OHM present in the soll, such releases may have
significant adverse human health and environmental effects. Examples of such effects include:

! https://malegislature.pov/Laws/SessionLaws/Acts/2014/Chapter165
2 L\ps:Mnalegislature.gov/Laws/Generallaws/Parll/ Tillell/Chaplar21:/Seclion6
B _I_;l_lns:Ilma!ﬂ_qlslature.ggyﬂ_.ilwsIGenel'all_av\rslj‘-_’m'lUTilIeXV_ILleam_e[_'l_LllSecliouj H0A

4 hilps:imalegislalure.goviLaws/Generall aws/Parll/Tillell/Chaplaer2 1E/Secliond
“hiy l_stﬂnmlcqlslﬂlurc.quvILawsIGej_l_ger_all,aWSIParlllTilIﬂHICImnlor? 1E/Seclion?
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contamination of the underlying aquifer through leaching of the OHM;
human exposure through direct contact with the soil or inhalation of vapors or
particulates emanating from the soil;

degradation of wildlife habitats;
degradation of neighboring properties, wetlands, and waterways through stormwater

runoff; and
o exacerbation of localized flooding.

Applicability

This Interim Policy is applicable to any quarry, gravel pit, or sand pit reclamation project that
recelves, or plans to recelve greater than 100,000 cubic yards of soll for the reclamation/filling of
said quarry, gravel pit, or sand pit after August 28, 2015 including:

o Reclamation projects that will begin to receive on site more than 100,000 cubic yards of
soil after August 28, 2015,

o Reclamation projects that have commenced physically receiving soll on site on an "at
risk” basis prior to August 28, 2016 subject to the regulations, policies and procedures in
place prior to August 28, 2015 and which will receive more than 100,000 cubic yards

after October 31, 2015;

To be eligible for MassDEP approval pursuant to this Interim Policy, the soil accepted by the
quarry, gravel pit or sand pit can contain no more than de minimis quantities of Solid Waste
(e.g. Municipal Solid Waste and/or Construction and Demolition Wasle) as defined in 310 CMR

16.00 and 310 CMR 19.000.

Soil fill projects to which this policy applies and that are not managed in compliance with this
policy may be found to have caused, contribuled to, or exacerbated a release of OHM and may
be subject to enforcement pursuant to Section 277 of Chapter 165 of the Acts of 2014%, M.G.L.
c. 21E, § 6" and 310 CMR 40.0000, and/or M.G.L. ¢. 111, § 150A% and 310 CMR 16.00 and

19.000.

Fill projects that accept any amount of soil (whether pursuant to this Interim Policy or otherwise)
must ensure that the filling does not create new, reportable releases of oil or hazardous
materials to the environment pursuant to M.G.L. ¢. 21E and 310 CMR 40.0000, or will not
violate M.G.L. c. 111, section 150A, 310 CMR 16.00, or 310 CMR 19.000.

Nothing in this Interim Policy eliminates, supersedes or otherwise modifies any local, state or
federal requirements that apply to the management of soil, including any local, state or federal
permits or approvals necessary before placing the soil at the receiving location, including, but
not limited to, those related to placement of fill, noise, traffic, dusl control, stormwater
management, wetlands, groundwater or drinking water source protection.

% hitps://malegislature.goviBudgel/CurrentBudgel
7 hitps://malegislaluro. goviLaws/GeneralLaws/Parll/Tillell/Chapler2-1 5(SeclionG

s I1llps:ﬂmaieqlslalure.mwll_awsIGeneralLawslParlII‘I'II!@XVIIChauler1 11/Seclion150A
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Implementation

A reclamation project proponent should contact the Regional Director in the MassDEP Regional
Office for the region in which the reclamation project Is located 1o initiate the approval process.

In determining whether to issue an Administrative Consent Order to a project proponent for a
speclfic quarry, gravel pit or sand pit reclamation projecl, MassDEP will review data describing
the lypes and concentrations of OHM contained in the excavated soil proposed to be used for
reclamalion, data describing the relevant characteristics of the location proposed to receive this
soll and the surrounding area, proposed soil management plans, and any other information

necessary to ensure the proper handling of the fill material.

As a case-specific approval, the development of an ACO for a reclamation project will
necessitate discussions between the Department and the project proponent to Identify all the
information necessary as a basis for approval. These discussions will likely occur conctrent
with the project proponent’s discusslons with local officials and the development of final soil

management plans,

MassDEP will review documentation submitted by project proponents to demonstrate that the
appropriate local officials are aware of the project and have been afforded the opporiunity for

meaningful input. Examples of such documentation may include:

a copy of any local permit or other approval specific to the use of large volumes of fil
material that may be required {(municipal approval of an up-to-dale reclamation plan for
the receiving location, and/or or a municipal permit under an "aarth filling" ordinance,
and/or any other approval required by a municipality for aclivities that involve the
transpottation of soil onto the receiving site); or

¢ where such local approvals are not required:
o acopy of any nofification to the public in the area surrounding the fill project and

the Chief Municipal Official (CMO) and the Chair of the Board of Health (BOH) of
the city or town in which the fill project is located of the proposal to use the
excavated soil {including a description of the oll and/or hazardous materials that
it contains) and '

a summaty of the steps taken to sollcit meaningful input from those local officlals,
coples of comments recelved, and a description of the ways in which these

comments have been (or will be) addressed.

MassDEP will not finalize an Administrative Consent Order on the proposed quarty, gravel pit or
sand pit reclamation project unless and until all comments from such local officials on project
impacts related to noise, dust, edor and/or trucks have been appropriately addressed by the

project proponernt.
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Administrative Consent Orders will include, as appropriate, requirements for:

implementation of a detailed Soit and Fill Management Pian that specifies how material
will be sampled®, documented, tracked, transported and managed as wel! as what

matetials are permitted and not permitted;

Detailed plans that spacify how material will be managed at the reclamation project to
prevent nuisance conditlons, such as nolse, odor, litter and dust;

Detailed Stormwater Management Plan to prevent impacts to sensitive receptors;
Detalled Wetlands Impact provisions, including, as applicable, a requirement to obtain
an Order of Condltions, Determination of Applicability or other approval or permitto
proceed with the project as deslgned;

A plan for communicating with the public and Involving interested parties at key points in
the Implementation of the reclamation project;

Oversight by an LSP or ather quallfied environmental professional and/or Third Party
Inspection program;

Knowledge of and intention to comply with all applicable laws and regulations; and

Stipulated penalties for noncompliance with the Administrative Consent Ordet.

L4

August 28, 2015 %a X’/W

Date GaryMlgran?  /
MasDEP Deputy Comrissioner

? s0il that has been pre-characterized /n situ prior to August 28, 2015 using standard practices, procedures and
rethodologies in place at the time of sampling {for example, characterized for RCRA-8 metals) may be evaluated
for use as reclamation soll on the basis of that pre-characterizatlon through August 28, 20186,
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ATTACHMENT B:

MASSDEP SIMILAR SOiILS Pouicy WSCH#-13-500

TERRA ENVIRONMENTAL, LLC Page 5 of 6




Commaonwealth of Massachuselts
Exccutive Office of Energy & Enviconmental Affairs

Department of Environmental Protection

One Winter Street Boston, MA 02108 « 617-292-5500

DLEVAL L PATHICK MAEVE VALLLLY DBARTLETT
Sevr oty

[Sovernion
LIAVILE W CASH

Comnussione

Similar Soils Provision Guidance
Guidance for Identifying When Soil Concentrations at a Receiving l.ocation
Are “Not Significantly Lower Than" Managed Soil Concentrations Pursuant
to 310 CMR 40.0032(3)

September 4, 2014
(Originally published October 2, 2013 and revised April 25, 2014%)

WSC#-13-500

The information contained in this document is intended solely as guidance. This
guidance does not create any substantive or procedural rights, and is not enforceable
by any party in any administrative proceeding with the Commonwealth. Parlies using

this guidance should be aware that there may be other acceplable alternatives for
achieving and documenting compliance with the applicable regulatory requirements and
performance standards of the Massachusetlts Contingency Plan.

l. Purpose and Scope

The Massachusetts Contingency Plan (“MCP", 310 CMR 40.0000) establishes conditions and
requirements for the management of soil excavated at a disposal site. This guidance addresses
the specific requirements of 310 CMR 40,0032(3) and the criteria by which a Licensed Site
Professional (“LSP") may determine that soil may be moved without prior notice to or approval
from the Department. Soil managed pursuant to 310 CMR 40.0032(3) may be transported
using a Bill of Lading ("BOL"), but a BOL is not required. Attachment 1 provides a flowchart

depiction of the Similar Soil regulations and guidance.

This guidance is not applicable to the excavation and movement of soil from locations other
than M.G.L. Chapter 21E disposal sites, nor to the management of solls considerad
Remediation Waste under the MCP.

! Updated to revise an Inaccurate RCS-1 concentration for lead in Table 2 and an inaccurate RCS-2

concentration for selenium in Table 3.
? Updated to reflect the 2014 revisions to the Massachusells Contingency Plan, 310 CMR 40.0000

‘This information Is avallable In allernate format. Gall Michelle Waters-Elcanen, Diversity Diractor, at 617-292-6751. TDDI! 1-066-539-7622 or 1-617-674-G068
MassDEP Websile: vwnwvw.mass.govidep

Printed on Recyaled Paper
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i Relationship to Other Laocal, State or Federal Requirements

This guidance is intended to clarify and more fully describe regulatory requirements contained
within the MGP. Nothing in this guldance eliminates, supersedes or otherwise madifies any
local, state or federal requirements that apply to the management of soll, including any focal,
state or federal permits or approvals necessary before placing the soil at the receiving location,
Including, but niot fimited to, those refated to placement of fill, nolse, traffic, dust control,
wellands, groundwater or drinking water source protection.

Hl, Requirements of 310 CMR 40,0032(3)
The requirements specified in 310 CMR 40.0032(3) are:

{(3) Soils containlng oil or waste oll at concentrations [ess than an otherwise applicable Reportable
Concentration and that are not otherwise a hazardous waste, and soils that contain one or more
hazardous materials at concentrations less than an ofherwise applicable Reporiable Concentration
and that are not a hazardous waste, may be transported from & disposal sile without notice to or
approval from the Depariment under the provisions of this Contingency Plan, provided that such soils:

(a) are nol disposed or reused al locations where the ooncentrations of oll or hazardous
materiais In the soll would be in excess of a release notification threshold applicable at the

racelving sile, as delineated in 310 CMR 40.0300 and 40.1600; and
{b} are not disposed or reused at locations where existing concentrations of olf andfor hazardous
material at the receiving site are significantly fower than the levels of those oit and/for hazardous

materials present in the soll being dispoesed or reused.

There are therefore four requirements that must be met before the managed soil can be moved
to and re-used {or disposed) at a new location without notice to or approval from MassDEP,

Each requirement (A. through D.} Is addressed below.
A. The Managed Soil Must Not Be a Hazardous Waste

310 CMR 40.0032(3) applies to soils containing olt or waste oil that are not otherwise a
hazardous waste, and to soils containing hazardous materials that are not a hazardous
waste. The MCP definition of hazardous waste (310 CMR 40.0006) refers to the definitions
promulgated in the Massachusetts Hazardous Waste Regulations, 310 CMR 30.000.

Under the federal Resource Conservation and Recovery Act of 1976 (‘RCRA’, 42 U.S.C.
§§6901 ef. seq.), the Massachusetts Hazardous Waste Management Act (M.G.L. c.21C),
and the Massachusetts Hazardous Waste Regulations (310 CMR 30.000), soil is consldered
to contain a hazardous waste (hazardous waste soil) if, when generated, it meets either or
hoth of the following two conditions:

the soil exhiblis one or more of the characteristics of a hazardous waste pursuant to
310 CMR 30.120 [such as exhibiting a characteristic of toxicity under 310 CMR
30.125 and 30.155 (Toxicity Characteristic Leaching Procedure, or TGLP)]; or

the soil contains hazardous constituents from a listed hazardous wasle identified in
310 CMR 30.130 or Title 40, Chapter |, Part 267 {Identification and Listing of
Hazardous Waste) of the Code of Federal Regulations.
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MassDEP has published a Technical Update entitled: Considerations for Managing
Contaminated Soil: RCRA Land Disposal Restrictions and Contained-In Delerminations
(August 2010, http://www.mass.qgov/eealdocs/dep/cleanup/laws/contain.pdf) that focuses on
the determination of whether contaminated soil must be managed as a hazardous waste
subject to RCRA requirements, and the presumptive approval process an LSP/PRP can use

to document such a determination.

B. The Managed Soll Must Be Less Than Reportable Concentrations (RCs).

This requirement is intended to ensure that the soil being excavated and relocated from a
disposal site is not “Contaminated Soil" and therefore neither "Contaminated Media" nor

“Remediation Waste" as those terms are defined in 310 CMR 40.0006°.

310 CMR 40.0361 sets forth two reporting categories for soil (RCS-1 and RCS-2). Reporting
Category RCS-1 applies to locations with the highest potential for exposure, such as
residences, playgrounds and schools, and to locations within the boundaries of a
groundwater resource area. Reporting Category RCS-2 applies to all other locations.

Note that the “applicable Reportable Concentrations” referred to in 310 CMR 40.0032(3)
may be the RCS-1 or RCS-2 criteria, depending upon which category would apply to the

soils being excavated at the original disposal site location, not the RCs applicable to the
soils at the receiving location (see Section II1.C. below).

EXAMPLE: If soil is being excavated from a disposal site al an RCS-2 location and the soll
contaminant concentrations are found to be less than the RCS-2 crileria, then the soll is not
"Contaminated Soil" since the soil Is less than the release nolification threshold established for

RCS-2 soll by 310 CMR 40.0300 and 40.1600. The RCS-2 soil in this example is nol
“Contaminated Soil" even if one or more constiluent concentration is greater than an RCS-1

value.

Also, the language at 310 CMR 40.0032(3) specifies the applicable RCs. If a notification
exemption (listed at 310 CMR 40.0317) applies to the OHM In soll at Its original location,
then the corresponding Reportable Concentration is not applicable. Thus 310 CMR
40.0032(3) should be read to apply to soils containing concentrations of oil or hazardous
material ("OHM") less than the applicable RCs or covered by a notification exemption. This
interpretation of the requirement is consistent with the definition of Contaminated Soll, which
uses the term "notification threshold" rather than “Reportable Concentration.”

3 Gonlaminated Soil - means soll containing oll and/or hazardous material al concentrations equal to or greater than
a release notificalion threshold established by 310 CMR 40.0300 and 40.1600.

Conlaminated Media - means Conlaminaled Groundwaler, Contaminated Sedimenl, Conlaminated Soll, and/or
Contaminaled Surface Water,

Remediation Waste - means any Uncontalnerized Waste, Contaminaled Media, andfor Contaminated Debris that is
managed pursuant to 310 CMR 40.0030. The term "Remediation Wasle" does not Include Containerized Wasle.
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C. The Managed Soil Must Not Create a Notifiable Condition
at the Receiving Location.

This requirement Is intended to prevent the creation of new reportable releases that must be
subsequently assessed and remediated.

If the contaminant concentrations in the soil belng relocated are less than the RCS-1 criteria,
then placement of the soil In any RCS-1 location would not create a new notifiable condition.
There are, however, conditions that could result in a notifiable condition.

First, if the soif is excavated from an RCS-2 localion (as described in the example in
Section II1.B. above) with contaminant concentrations pefween the RCS-1 and RCS-2
criterla, then the placement of that soil at an RCS-~1 receiving location would create a
hotlfiable condition since ohe or more concentrations of OHM would then exceed the

RCS-1 criteria in the RCS-1 receiving location.

Second, a notification exemption that applies o the original location of the soil may not
apply to the recelving location. (For example, the lead paint exemption at 310 CMR
40.0317(8) is specific to “the point of application.”) In cases wherg a notification
exemption applies only to the original location, the managed soil must be evaluated
solely based on whether its OMM concentrations exceed the applicable RCs at the

recelving location.

D. The Managed Soil Must Not Be Significantly More Contaminated Than
the Soil at the Recsiving Location.

This requirement has been referred to as the "anti-degradation provision” afthough it is more
accurately described as the “Simifar Soils Provision.” 310 CMR 40.00032(3)(b) requires that
the cancentrations of OHM at the recelving location not ba “significantly lower” than the
relocated soll OHM concentrations, One could also say that the provision requires that
“there is no significant difference between the relocated soil and the soil at the receiving
location,” or that “the solls belng brought to the receiving location are similar to what is
already there.” This requirement embodies several considerations.

First, as a general principle, M.G.L. ¢.21E is intended to clean up contaminated
properties and leave them better than they started -- even to clean sites to background
conditions, if feasible. It would be inconsistent with this principle to then raise the
amblent levels of contamination in the environment as a consequence of a response

action conducted under the MCP.

Second, despite the three other requirements (A. through C. above) of 310 CMR
40.0032(3), decisions about the movement of the managed soil will be based upon
sampling of soil that is likely to have significant heterogeneity. The Simllar Soils
Provision is an additional measure to minimize the adverse effects of soil
characterization that may not be representative of such heterogenelty.
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Third, none of the criteria of 310 CMR 40.0032(3) address the question of whether the
soil poses a tisk in its original or receiving location, although the hazardous waste- and
notification-related requirements seem to imply risk-based decision making. Put simply,
soil that is not a hazardous waste and does not require notification may still pose
incremental risk at the receiving location. The Similar Solls Provision is intended to
ensure that the managed soil does not increase risk of harm lo health, safety, public
welfare or the environment at the receiving location, since il wilt be similar fo what is

already there.

The “not... significantly lower" language of 310 CMR 40.0032(3)(b) can be interpreled to
mean either a quantitative “not statistically different” analysis, or a semi-quantitative, albeit
somewhat subjective, approach. MassDEP does not believe that a slatistics-driven
quantitative approach is necessary when comparing managed soil to known or assumed
background conditions, given (a) the relatively fow concentrations at issue and (b) the cost
of such an analysis, driven by the quantity of sampling nesded to show a statistical

difference.

The regulations imply that the LSP must have knowledge about the concentrations of OHM
in the soil at the receiving location in order to apply the Similar Soils Provision. The
regulations also imply that the new soll may contain concentrations of OHM that are
somewhat higher than those levels at the receiving location ~ jirst nol "significantly” higher.

MassDEP recognizes that there may be several approaches to address this "knowledge"
Issue when implementing the Similar Soils Provision of the MCP.

+ Assume the soils at the recelving location are natural background.
Sampling of the soil at the receiving location is not necessary if it is assumed that the
concentrations of OHM there are consistent with natural background conditions.
MassDEP acknowledges that there is a range of background levels, and that the
concentrations at any given location may be lower than the statewide levels
published by the Department’, but the costs associated with determining site-specific
background are not justified by likely differences. Furlher, the published “natural
background" levels are similarly used in several areas of the MCP as an accepiable
endpoint, including sile delineation and the development of the MCP cleanup

standards.

Of course, routine due diligence about the receiving location may still reveal factors
that would make the location inapprapriate to recelve the proposed fill material.
Nothing in this guldance relieves any party of the obligation to conduct such due
diligence and appropriately consider and act on information thereby obtained.

1 See Background Levels of Polyoyclic Aromatic Hydrocarhons and Metals in Soll (May, 2002)
hlip: v mass govieealdocsidenicleanupflawsfbacktu, pdf

<
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+ Sample the solis at the recejving location.

The sampling plan shouid include a sufficient number of samples taken at locations
selected to provide an understanding of the concentrations of OHM present and the
distribution of OHM throughout the receiving focation. In order to provide data
appropriate for the Similar Seils comparison, the soil at the receiving location should
be analyzed for constituents that are likely to be present there (e.g., naturally
oceurring metals) as well as any OHM known or likely to be present in the soil
brought from the disposal site. If a recelving location has been adequately and
comprehensively characterized, that data may then be used for comparison fo the
OHM concentrations In any subsequent soll deliveries - additicnal sampling is not

required,

Provide Technigal Justification for an Alternative Approach
There may be situations for which a differant combination of analytical and non-
analytical information available for both the source and recelving locations is
sufficient to conclude that the nature and concentrations of OHM in the solls are not
significantly different. Guidance on recognizing such conditions and the level of
documentation that would be necessary to support such a technical justification is

beyond the scope of this guidance.

Once the concentrations of OHM in the soils are known (or assumed consistent with this
guidance), the LSP must compare the concentrations of the source and receiving locations
and determine whether the concentrations at the receiving location are “significantly lower"
than those in the soil proposed to be relocated from the disposal site. This comparison may
be conducted in several ways, including analyses with appropriate statistical power and
confidence. MassDEP has also developed a rule-of-thumb comparison to simplify this

determination, as described in Section IV,
Determining whether solls at the receiving focation are “significantly lower” using
a simplified approach

The simplified comparison shall be made using the maximum values of the OHM concentrations
in both the soil at the receiving location and the soil proposed to be disposed of or raused.

.

Use of the maximum valuss is appropriate for several reasons. First, the provisions of 310 CMR
40,0032(3) include comparlsons to Reportable Concentrations, and notification is triggerad by
any single value (i.e., maximum valug) exceading the RC. Second, sofl is by ifs nature
heterogeneous, and the use of maximum values is a means of minimizing sampling costs while
addressing the expected variability of results. Third, if natural background levels are assumed at
the recelving location, the MassDEP published background concentrations are upper percentile
levels that are only appropriately compared to similar (e.g., maximum) values of the soll data

set.
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Note also that when using the maximum reported concentrations for comparison purposes, the
typical or average concentration will be lower. This is impertant to recognize lffwhen the
question of the risk posed by the soil is raised. For example, the RCS-1 and the Method 1 §-1
standard for arsenic are both 20 mg/kg. The Reportable Concentration is applled as a not-to-be-
exceeded value, triggering the need to report the release and investigate further. However the
S-1 standard is applied as an average value, consideting exposure over time. Ata location
where the highest arsenic value found is less than 20 mg/kg, the average concentration would

he well below the Method 1 §-1 standard,

The maximum cancentration in the soil at the receiving location may be less than that in the
proposed disposed/reused soll by some amount and not be considered "significantly lower." The
question is how much lower Is “significantly lower”? In this guidance, MassDEP establishes a
multiplying factor to be applied to the congentration in the soll at the receiving location. The
multiplying factor varles depending upon the concentration in the solf at the receiving location,

as shown in Table 1.
Table 1, Recelving Soil Concentration Multiplying Factors

if the concentration in soif Thenpusea
at the recelving locatlon for a given | multiplying
OHM st factor of:
< 10 mg/kg 10
10 me/kg £ x <100 mg/kg 7.5
100 mg/kg < x <1,000 mgfhg 5
> 1,000 mg/ke 2.5 ]

EXAMPLE: The soil at a receiving location that is considered RCS-1 Is appropriately
sampled and the maximum concentration of sliver is found to be 6 mglkg. Using Table 1,
the concentration of silver at the receiving location would not ke considered “significantly
lower® than 10 x 6 mg/kg = 60 mgfkg. Since 60 mg/kg is less than the silver RCS-1 value
of 100 mglkg, soll containing a maximum concentration that Is less than 60 mg/kg silver

could be reused at this location.

EXAMPLE: The soll al a recaiving location that is considered RCS-1 Is assumed to be consistent
with natural background. The MassDEP published natural background level for arsenic Is 20
mgfkg. Using Table 1, the concentration of arsenic at the recelving locatlon would not be
considered “significantly lower™ than 7.5 x 20 mg/kg = 150 mg/kg. However, since 150 mg/kgis
greater than the arsenic RCS-1 value of 20 ma/kg, only soil containing a maximum concentration
that is less than 20 mg/kg arsenic could be reused at this location, [The managed soil must not
create a notiflable condition at the racelving location, see Section IIL.C. above ]
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EXAMPLE: The soil at a recelving location that Is considered RCS-2 |s assumed to be consistent

with natural backgroind, The MassDEP published natural background level for
benzofalanthracens is 2 mg/ky. Using Table 1, the concentration of baenzolalanthracens al the
receiving jocation would not be considered “significantly lower” than 70x 2 mg/ky = 20 mg/kg.
Since 20 mgfkg is less than the benzofalanthracene RCS-2 value of 40 mg/kg, soil containing a
maximum concentration that Is lass than 20 mgfkg benzofajanthracene could be reused at this
location. [Note that due 1o the lower reportable concenlration, RCS-1 receiving locatlons could

only accept sol contalning less than 7 mg/kg benzofajanthracene.]

The multiplying factors in Table 1 and the MassDEP published natural background levels can be
used to establish concentrations of OHM in seil that would be acceptable for reuse at an RCS-1
receiving location, consistent with the requirements of 310 CMR 40.0032(3). Table 2 lists such
concentrations. Note that soil that meets the criterla in Table 2 could be re-used at any location
(RCS-1 or RCS-2), Simitarly, Table 3 lists concentrations of OHM In soll that would be
acceptable for reuse at an RCS-2 receiving location (but nof RCS-1 locations).

If a chemical is not listed on these tables, then MassDEP has not established a natural
background concentration®, This guidance Is limited to the use of only MassDEP-published
statewide background concentrations. Therefore an alternative approach, such as sampling the
recelving location and comparing maximum reported concentrations, would be appropriate to

meet the requirements of 310 CMR 40.0032(3).

® For example, MassDEP has not established natural background levels for PGBs, volatile organic
compounds (VOCs) or petroleum-related constituents.
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Table 2.
{im]ts to the Concentration of OHM In Soil for Re-Use

Assusming Natural Background Conditions at an RCS-1 Recelving Locatlon

Concentration Limiting®
In "Natoral”  Rule-of-  Multiplied  RCS-1 Soil

OILOR Soil Thumb value Concentration
HAZARDOUS MATERIAL mg/kg Multiplier  mg/kg me/kg mg/kg
ACENAPHTHENE 0.5 10 5 4 < 4
ACENAPHTHYLENE 05 10 5 1 < 1
ALUMINUM 10,000 2.5 25000 < 25000
ANTHRACENE 1 10 10 1000 < 10
ANTIMONY 1 10 10 20 < 10
ARSENIC 20 7.5 i50 20 < 20
BARILIM 50 7.5 375 1000 < 375
BENZO(8JANTHRACENE 2 i0 20 7 < 7
BENZO{a}PYRENE 2 10 20 2 < 2
BENZO(B)FLUDRANTHENE 2 10 20 7 < 7
BENZO(g, h,i}PERYLENE 1 10 10 1000 < 10
BENZO{KJFLUORANTHENE 1 10 10 70 < 10
BERYLLIUM 0.4 10 4 90 < 4
CABMIUM 2 10 20 70 < 20
CHROMIUM (TOTAL) 30 7.5 225 100 < 100
CHRONHUMIIH) 30 7.5 225 1000 < 225
CHROMIUM{Vi} 30 7.5 225 100 < 100
CHRYSENE 2 10 20 70 < 20
COBALT 4 10 40 < 40
CORPER 40 7.5 360 < 300
DIBENZO(a,h)ANTHRACENE 0.5 10 5 0.7 < 0.7
FLUORANTHENE ' 4 10 40 1000 < 40
FLUORENE 1 10 10 1000 < 10
INDENO(1,2,3-cd}PYRENE 1 10 10 7 < 7
{RON 20,000 z5 50000 < 50060
LEAD 100 5 500 200 < 200
MAGNESIUM 5,080 2.5 12500 < 12500
MANGANESE 300 5 1500 < 1500
MERCURY 03 10 3 20 < 3
METHYENAPHTHALENE, 2- 0.5 10 5 0.7 < 0.7
NAPHTHALENE 0.5 10 5 4 < 4
NICKEL 20 7.5 150 600 < 150
PHENANTHRENE 3 10 30 10 < 10
PYRENE 4 10 40 1000 < 40
SELENIUM 0.5 10 5 400 < 5
SILVER 0.6 10 6 100 < 6
THALLUUM 0.6 10 ) 8 < 6
VANADIOM 30 7.5 225 404 < 225
ZINC 100 5 500 1000 < 500

1 concentration of OHM in soll must be LESS THAN {not equal or greater than) this value,
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Table 3.
Liralts to the Concentration of OHM in Soil for Re-Use
Assuming Natural Background Conditions at an RCS-2 Receiving Location

Concentration Limiting
In *Natural”  Rule-of- Multiplied RCS-2 Soil
Thumb Value Concentration

Ol OR Soil

HAZARDOUS MATERIAL mg/kg Multiplier  mpfkg  mg/lg mg/kg
ACENAPHTHENE 0.5 10 5 3000 < 5
ACENAPHTHYLENE 0.5 10 5 10| < 5
ALUNMHNU M 10,000 2.5 25600 < 25000
ANTHRACENE 1 10 10 3000 < 10
ANTIMONY 1 10 10 30| < i0
ARSENIC 20 7.5 150 0 < 20
BARIUM 50 7.5 375 3000 < 375
BENZO{a}ANTHRACENE 2 10 20 40| < 20
BENZO{a}PYRENE 2 10 20 7l < 7
BENZO(b)FLUORANTHENE 2 10 20 401 < 20
BENZO{g,h,I)PERYLENE 1 10 10 3000| < 10
BENZO{KIFLUORANTHENE 1 10 10 00| < 10
BERYLLIUM 0.4 10 4 200 < 4
CADMIUM 2 10 20 00| < 20
CHROMIUM {TOTAL} 30 7.5 225 200 < 200
CHROMIUM{III) 30 7.5 225 3000] < 225
CHROMIUM{VI) 30 7.5 225 200 | < 200
CHRYSENE 2 10 20 400 < 20
COBALT 4 10 40 < 40
COPPER 40 7.5 300 < 300
DIBENZO(a,h)ANTHRACENE 0.5 10 5 4l < 4
FLUORANTHENE 4 10 40 3000 ) < 40
FLUORENE 1 10 10 3000f < 10
INDENO{1,2,3-cd)PYRENE 1 10 10 a0 | < 10
IRON 20,000 2.5 50000 < 50000
LEAD 100 5 500 GO0 | < 500
MAGNESIUM 5,000 2.5 12500 < 12500
MANGANESE 300 5 1500 < 1500
MERCURY 0.3 10 3 301 < 3
METHYLNAPHTHALENE, 2- 0.5 10 5 BO| < 5
NAPHTHALENE 0.5 10 5 20| « 5
NICKEL 20 7.5 1506 1000] < 150
PHENANTHRENE 3 10 30 1W000f < 30
PYRENE 4 10 40 3000 | < 40
SELENIUM 0.5 10 5 2001 < 5
SILVER 0.6 10 6 200 < 6
THALLIUM 0.6 10 6 6o | < 6
VANADIUM 30 7.5 225 700 < 225
ZINC 100 5 500 3000 < 500

1 concentration of OHM in soll must be LESS THAN (not equal or greater than) this value.

10
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V. Sampling Considerations

The soil proposed for disposalire-use should be sampled at sufficient and adequately distributed
locations so that the concentrations of the contaminants of concern In the soil are adequately
characterized. This includes sampling for the purpose of MCP site assessment and sampling to
characterize the soil in any given stockpite/shipment leaving the site. The factors listed below
should be considered when developing and implementing such a sampling plan, Evaluation of
release, source, and site specific conditions assist in developing the basis for the selestion of

field sereening techniques, sampling methadologies, sampling frequencies, and the
contaminants of concern {e.g., analytical parameters) used to characterize the soil. These

include, but are not necessarily limited fo the following:

the type(s) and likely constituents known or suspected to be in the soll;

current and former site uses, past incldents involving the spili or release of OHM, and
past and present management practices of OHM at the site;

the potential for the soll to contain listed hazardous waste or to be a characteristic
hazardous waste;

the presence of likelihood of any other OHM (e.g., chlorinated solvents, metals,
polychlotinated biphenyls (PCBs), semi-volatile organic compounds {SVOCs),

halogenated volatile organic compounds (VOCs));
visual/olfactory observations, field screening, analytical data, and/or In-situ pre-

characlerlzation data;
soll matix type - naturally occurring soil or fil’soil mixtures (e.g., homogeneous or

heterogeneous soif conditions);
the identification and segregation of discrete "hot spots”;

¢

L]

« the concentration variability In the soil;

¢ the volume of soil;

the current and likely future exposure potential at the recelving tocation, including the
potential for sensitive receptors, such as young children, to contact the soll (for
example, more extenslve sampling of the stockplles would be warranted for soil
slated to be moved to a residential setting than for soil being moved to a secure, low-

exposure potential regulated recelving facliity); and
any sampling requirements stipulated by the receiving location.

L]
The assessment of the soll, including the nature and concentrations of OHM therein, is a
component of the MCP site assessment and therefore must meet all applicable performance
standards, including those for environmental sample collection, analysis and dafa usabllity®.
The assessment should address the precision, accuracy, completeness, representativeness,
and comparability of the sampling and analylical results used to determine whether the soll

8 Additiona) guidance on data usability is available in Policy #WSC-07-350, MCP Repyesentativeness Evatualions
and Data Usability Asscssments. httpy//www mass.pov/een/dooy/dep/eleanup/laws/G7-350.pdf

11
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stoclpiles meel the Similar Soils Provision requirements. The representativeness of any site
assessment sampling data if used to characterize contaminant concentrations in soil to be
moved and reused offsite should be carefully evaluated. Additional guidance on soil sampling
considerations is available from U.S. EPA and other state environmental agencies.’

VI. Segregation and Management of Soils of Different Known Quality

Soil containing concentrations of OHM equal to or greater than the values listed in Table 3
cannot be managed using the streamlined approach described in this guidance. Such soil must
be managed in a manner consistent with its regulatory classification, which may include
management as a hazardous waste, as a remediation waste, or under a case-specific Similar

Solls determination.

Segregation of soil of different quality should occur based upon in-situ pre-characterization
sampling results. Stockpiles of soil are mixtures that would require more extensive sampling to

document the effectiveness of any attempted post-excavation segregation.

The known presence of soll that exceeds the Table 3 concentrations and the subsequent
segregation of soil is one factor that would indicate the need for more frequent sampling (at

least in that area of soil excavation) as described in Section V.

Nole that the guidance below are not specific to MGL Chapter 21 E disposal sites and may not refleet MCP-specific
considerations to determine the suitability of soils for offsite transport and use, such as for residentinl and other S-1 locations.

NIDEP. 201 1. Alternative and Clean Fill Guidance for SR Sites.
New Jersey Department of Environmental Protection Site Remediation Program
Mipsfiwww.state.nj.usfdep/sep/puidance/soa/fill_protocol.pd !

USEPA. 1992, Supplemental Guidance to RAGS: Calculating the Concentration Term.

Office of Solid Wasle and Emergency Response (OSWER), Washinglon, DC
littpawwiv.epa.govioswerlriskassessment/pd 71992 0622 concentrationterm.pdl

ie 1: Sail.

USEPA. 1995. Superfund Propram Representative Sampling Guidance Volun

OSWER. Washington, DC,
(Note that guidance for determining the number of samples for statistical analysis is addressed in Section 5.4.1).

1m;_::llwww.q):_ligo_\f[l,i,ui.’dn\'mIundlclggltil‘icjl samp_paid_soil pdl

12
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i.0  INTRODUCTION

The Nashua Road Quarry Reclamation Praject locatlon Is 161 Nashua Road in Pepperell, Massachusetts,
(See Site Assessment map, Figure 1 and Topographic map, Figure 2} and is identifled os parcel 6-20-0 In
the Town of Pepperell's Assessor’s Property Map 6 (Figure 3), The subject site is located off 161 Nashua
Road {Le. Route 111) and is zoned Industrial by the Town of Pepperell,

The following soil management plan and attachments discuss our approach to reclaiming the gravel to
pre-mining conditions in asccordance with previously issued removal permis and MassDEP pollcies
including, “Simitar Solls Policy WSCH-13-500 and MassDEP, Policy #COMM-15-01, Interim Policy on the

Re-use of Soll for Large Reclamation Projects (i.e. guarries, sand and gravel pits).

Historically, the site was used as a quatry for the production of gravel by Shattuck prior to 1972, The site
access Is located off Nashua Road/Route 114 and the site is being prepared for future development under

Its extsting Industrial Zoning {Figure 4).

There will be no new impervious area(s) added as part of the proposed project. The project will Include
semi-permanent placement of silt fence along the site boundaries and will serve as a visible and physical

barrler between the work area and surrounding properties.

It is anticipated that the reclamation project will take approximately 7 to 9 years to complete based upon
the size of the area to be filled; projections of volumes of fill material likely available and anticipated daily
operations at the site. [t is estimated that 4-million cubic yards of soli will be received over the course of
the project. Anticlpated sources of fill materlal include large volumes of excess soll from excavation and
construction projects in Massachusetts, as well as qualified soils from Maine and New Hampshire. The
intended fill material will include native deposits of soil including sand, gravel, organic soils, estuarine
deposits, marine sands, glacial till, clay, fill soils, and seil/slurry mixtures from foundation installations.

Soil intended for reuse in the filling operation must meet the Acceptance Criteria established for this
location. The derlvation of the Acceptance Crlterla is based on MassDEP’s Similar Soils Policy WSCH-13-
500, MassDEP Policy #COMM-15-01 {Policy for re-use of soll for large Reclamation Projects),
Massachusetts Contingency Plan (MCP) and any other applicable state and federal regulations, Al
Reclaimation soil will be sampled and analyzed under the supervision of a Licensed Site Professional (LSP)

prior to accepting them for reuse by the Project,
The Property owner including “involved parties” identified in section 2. 0 of this Plan have met the Town
regarding this project, see Appendhx B.

1.1 SITE BACKGROUND AND HISTORY

The Shattuck Gravel Pit, hereinafter referred to as “Shattuck Pit” is located off Nashua Road, also known
as and Identified as State Route Number 111 and Is located within the Industrlal Zone as shown on the
Town of Pepperell Zoning Map. Under current Town Zoning Regulations, Earth and soil removal
operations are allowed by Board of Selectmen Special Permit In the Industrial Zone. Such use has been
an allowed use in the Industrial Zone since on or about 1973 by Special Permit and prior thereto as a
matter of right {1968+). Gravel removal operations have occurred at the Shattuck Pit under previously
issued permits. No gravel removal aperations will occur as part of the reclamation project.
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Gravel removal operations for the Shattuck Pit date back to prior to 1972. It is reported that gravel
removal operations were originally initiated in 1965. Shattuck’s removal operation mandates restoratlon
standards to be completed and include a provision to restore excavated areas. tn addition, the provision
states that no slope shall be left with a slope steeper than three to one (3:1} and the final grades will be
covered with topsoil and seeded. Such restoration standards have heen n effect since adoption of the
Town Zoning regulations for solf removal and have been a recited “condition” in each permt granted for
soil removal eperations for the Shattuck Pit and which restoration conditions remain outstanding. The
reclaimation project would be undertaken pursuant to “reclamation” pravisions provided in previously
issued permits and including “MassDEP, Policy #COMM-15-01, Interim Policy on the Re-use of Soil for
Large Reclamation Projects (i.e. quarries, sand and gravel pits} “and MassDEP “Simikar Solls Policy WSCH-

13-500."
1.1.1 Topogrophy, Geology and Soils

The topography of the site consists of a relatively flat-bottomad guarry with a steep blasted edge running
north and south through the center of the pit. The highest elevation on the site exists in the center of the
property and is approximately 250 feet (NAD 83) and the lowest elevation on the site exists at the edge
of the northeast corner along Sewall Road and is approximately 55 feet (NAD 83).

1.1.2  Wetlands Delineation

The proposed project includes the clearing of minor scrub bushes. No clearing, filling or disturbance will
take place within 100 of any wetlands, or 100 around a potentlal vernal pool as indicated on the site
plans. The Site, specifically the reclamation area, Is not a Prlority Habhitat for Rare Species, and does not
require speclal permitting under National Heritage, MESA and does not require specific wetlands
permitting for the Praject. This has been addressed by Oxbow Associates, Inc. as detailed in Appendix A,

A Notice of Intent (NOI) and a Storm Water Pollution Prevention Plan (SWPPP) will be prepared and
implemented in accordance with USEPA National Poliutant Discharge Elimination System {NPDES)
requitements for a Construction General Permit disturbing over 1 acre of land. A draft copy of the Storm
Water Pollution Prevention Plan along with the draft eNO! will be prepared and submitted within 30-days
of starting land disturbance actlvities, The final version will be provided under a separate cover to the

Town and will be included in Appendix C.

1.1, She Setting and Potential Receptors

Pursuant to the MCP, the soil and groundwater Reportable Concentrations {RCs} applicable to the site -
are RCS-2 for soll and RCGW-2 for groundwater. The determination is supported by the following criteria:

There are no residential propertles within 500 feet from the Site
According to interviews with town officials, and review of available documents, all properties

within 1,000 feet are reportedly conhected to the municipal water distribution system.

There are no private/residential drinking water welis within % mile of the Site,
There will be no athletic fields or areas of high Intensity activity In the area to be filled under this
proposal and the intended future use of the Site Is industrial as allowed by the Town of Pepperell.

There are also no planned vegetable or communal vegetahle gardens.
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Groundwater: Based ona review of the MassDEP Phase | Priority Resource Map {Figure 1), Pepperell Zoning
Maps, local file reviews and conditions abserved at the Site, groundwater at the Site meets the criteria of

groundweler category RCGW-2,

RCGW-1: This criterion does not apply since the reclamation area is not located within the
geographic boundarles of a MassDEP Approved wellhead Protection Area (Zone il}, Interim
Wellhead Protection Area, Zone A of Class A surface water body used as a public water supply,
Potentlally Productive Aquifer or an aquifer protection district. According to Zoning Maps, the Site

is not located within an aquifer or groundwater protection district

RCGW-2: This criterion applies since the Site is not located within a current or potential drinking

water resaurce area.
1.2 GROUNDWATER MONITORING

A groundwater monitoring program will be implemented to monitor groundwater guality and assess
potential changes to environmental conditions at the Site during rectamation activitles. A total of four (4)
groundwater-monitoring wells will be installed as shown on Figure 6 to establish background -
concentrations of dissolved components in groundwater at the project site and to complete annual
monitoring of the groundwater. The Groundwater Monitoring Plan will be submitted to MassDEP within
90 days of the effective date of the Adminlistrative Consent Order, The plan will Include the following:

A groundwater monitoring network showing the location of monitoring wells sufficient to demonstrate
groundwater flow direction and capable of being used to monitor any contaminant releases that may

occur within the entire fill area at the Site.

The wells will be sampled using tow-flow sampling procedures, and samples will be analyzed for the
presence of polychlorinated biphenyls (PCBs), semi-volatile arganic compounds {SYOCs), total MCP-14
metals, volatlle organic compounds {VOCs), herbicides, pesticides, and extractable petroleum
hydrocarbons [EPH). Samples collected for MCP-14 metals shall Include both filtered and unfiltered
cortalners; the unfiltered sample contalners shall be analyzed initially by the laboratory, with an option
to analyze the filtered sample should the unfiltered samples contaln elevated levels of the MCP-14 metals,

Monitoring shall be conducted semi-annually throughout the duratian of reclamation activities and
annually thereafter for four {4) years after its completion, The results of the sampling data will be added
to this plan as Appendix D as obtained. A final sampling event will be performed two {2) years after

completion of the project.

When required by the Department and/or determined from monitoring results or other Soil Management
Plan {SMP) activity at the project location, the Project shall conduct an appropriate risk assessment and
associated mitigation, if necessary, when any potential or adverse impact{s) have been identified as a

result of project activities.
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2.0 PARTIES INVOLVED

Several parties will be involved with the placement of fill material associated with the Nashua Road
Quarry Reclamation Project at 161 Nashua Street,

Property Owner;
Mass Composting Group, Inc,

161 Nashua Road
Pepperell, MA-

Environmental and Reclamation Project Manager
Philip Peterson, L5P #5753 '
TERRA Environmental, LLC
159 haven Street, 2™ Fleor
Reading, MA 01867

Project LSP, Review and Approval of Submittal Packages:
Wiltiam J, Mallio, Ph.D., LSP #4966
TERRA Environmental, LLC
159 haven Street, 2 floor
Reading, MA 01867
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3.0 RECLAMATION SOL ACCEPTANCE CRITERIA

Soil acceptance criterla has been established for varlous constituents in soifl Intended for use as filf
material at the Nashua Road Site. The criteria were based on review of avallable and applicable soll
standards, guidelines, values, ctiteria, and background levels established by MassDEP In various
regulations, guidelines, and MassDEP technical guldance documents including the Interim Policy on the
Re-Use of Soil for Large Reclamation Projects, Policy #0OMM-15-01 dated August 28, 2015, the Similar
Soils Provision Guidance WSCH-13-500 dated September 4, 2014 (Similar Sofls Guidance), and
congentration ranges of typical contaminants detected in historic urban fill, naturally-deposited sol,
Boston Blue Clay, and other soil. The acceptance criterla were established to be protective of surrounding

natural resource areas including groundwater and nearby wetland areas.

3.1 DEVELOPMENT OF 50IL ACCEPTANCE CRITERIA

3.1.1 Groundwater Classification
The reclamation area is not located within a Current Brinking Water Source Area:

{a) MassDEP Phase 1 Site Assessment Map [see Figure 1) and MassGIS mapping (see Figure 5) shows a
portion of the property Is located within the Zone I! for a public water supply;

i. Reclamation {Le. placement of soil} will not accur In Zone il

(b} MassDEP Phase | Site Assessment Map shows the site Is not within the Interim Welthead Protection
Area for a public water supply;

(c} A review of MassGIS mapping and the MassDEP Phase | Site Assessment Map shows the site is not
within the Zone A of a Class A surface water bady used as a public water supply; and

(d) A review of the Town of Peppereli, Board of Health drilling permits shows the fill portion of the project
is not within 500 feet of a private water supply well, :

The site is not located within a Potential Drinking Water Source Area:

{a) A review of the Town of Pepperell utilities shows the property Is within 500 feet of a public water
supply distribution pipeline located on Nashua Road;

{b) The property is not within an area designated by the municipality specifically for the protection of
groundwater quality to ensure its availabifity for use as a source of potable water supply.

{c) Thereis nolocal ordinance or bylaw adopted by the municipality for protection of groundwater at the
site, there Is no inter-municipal agreement approved by the Town of Pepperell and no executed inter-
governmental contract for the purchase or sale of drinking water derived from the site; and

{¢) MassGIS mapping shows the property is not within a Potentially Productive Aquifer that has not been
excluded as a Non-Potential Drinking Water Source Area. This is a non-potential Drinking Water Source
as this groundwater underlies Jand which has been developed for heavy industry as of lanuary 1, 1936
This Industrial Zoning Area has been In industrlal use (granite quarrying and material processing) for

over 120 years encompassing an area greater than 100 acres.

Accordingly, the site Is subject to RCGW-2 reporting ciitefia.
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3.1.2 Soil Testing Requirements and Standards

Chemical constituents within candidate soil must be less than established Acceptance Criteria. The Criteria
were established for the following: MCP-14 Metals {pursuant to DEP Policy #COMM-15-01, Seml-volatile
Organic Compounds {SVOCs), Total Petroleum Hydrocarbons (TPH), Volatile Grganic Compounds (VOCs},
Polychlorinated Biphenyls (PCBs), pH/corrosivity, Spedific Conductance, Molsture Content/Free Ligulds,
Reactivity (cyanide and sulfide), Ignitibility/Flash Point, Herbicides, Pesticides, and other potential

constituents based on location-specific history,

Reporting limits for laboratory tests must be appropriate and adequate for evaluation and comparison to
Acceptance Criteria. MassDEP Compendium of Analytical Methods (CAM) and levels must be uthized for

all CAM analytes.

Averaging of concentrations will not be allowed to meet Soil Acceptance Criteria, Soil containing a
constituent at a concentration equal to or exceeding Soil Acceptance Criteria will not be accepted. All
batches of soil, represented by a single composite analysls, must meet Soil Acceptance Criteria as

established herein.

3.1.3 Visugl, Olfactory, and Field Screening Criteria

All soil intended for reuse in the Nashua Read as filling and grading material will meet visual, olfactory,
and field screening criteria prior to being accepted and/or placed. Visual inspection of soll is to be
performed at time of soil borings, test pits, stockplle sampling, at time of excavation, and/or upon arrival
at the project site prior to acceptance and placement. Mass Composting Group will have an authorized
representative on-site on a full-time basis to observe off-loading of trucks and perform visual inspections

of soil.

soll will exhibit no indication of staining or other discoloration indicative of a release or Impact of oil or
hazardous material or other nuisante condltions, Soil and flll materials approved for use at the property
shall contain ho more than 2 total of 5% by volume of asphalt, brick and concrete (“ABC") material. Any
such ABC material must measure less than 6 Inches in any dimension and acceptance of such soil will be
considered on a case-by-case basls. Soil and fill materials approved for use at the property may contain
only incidental, randomly dispersed, deminimus guantities of ash and/or Solid Wastes, as defined in 310

CMR 16. 0D and 310 CMR 18. 00, collectively present at less than 1% by volume.

Loads arriving with material not meeting acceptance criteria or determined to contain contaminants at
levels at or exceeding acceptance criteria based on quality assurance/quality control sampling will be
rejected and removed from the Nashua Road site at the expense of the Generator of that material. Loads
not meeting acceptance ctiterla at the time of delivery to the project site due to debris, odors, or other
nonconformance with Acceptance Criterta will be rejected prior to off-loading or reloaded Immediately
by the facility operator. Such Joads will be removed from the project site immediately In the truck they

were delivered in.

Should testing or ohservations indicate sail, as delivered, Is not below acceptance criteria, the Generator
of that soll and the party contracting with Nashua Road for placement of soll will promptly remove such
soil from the project site at a maximum not to exceed seven (7} days. Additional soll will not be accepted
from a source where soll failed a QA/QC test or soll was rejected by the facllity upon arrival, until
appropriate resolution s reached. If the Generator of the solls fails to act, the rejected soil will be removed

from the site within this fourteen-day period by Mass Composting Group

June 28, 2018




Soit Management Plan

TERRA Enviranmental, LLC 161 Nashua Road - Pepperell MA

Soil will not contaln nuisance odors; such as, petroleum, chemicals, solvent, and/or organle
material/hydrogen sufide as described on soil boring or test pit logs, stockple sampling plans, and/ar
upon arrival at the project location, Soil with natural organic/hydrogen sulfide odor that is mixed with ah
odor reducing agent at the location of origin will be evaluated on a case-by-tase basts. The Safety Data

Sheet (SDS) for all odor-reducing products is required with soll submittaf packages.

Soil must be field screened for Total Organic Vapors (TOV) following the MassDEP jar Headspace Screening
Procedure MassDEP Policy #WSC-94-400, modified to be based upon an Isobutylene response factor
rather than a Benzene standard at the time of sample collection fram borlngs, test pits, stockpiles, or
other locations o at the time of excavation and foad out. Soil must also be field screened at the time of
axcavation and load out to the Nashua Road site at a frequency of one (1) field-screening test per
approximately 50 cubic yards of soll. These samples shall be preferentially obtained from solls displaying
stgns of contamination, such as discoloration of odors, if present. Soll must contaln less than flve {5) parts
per million volume {ppmv) TOV above ambient background by the jar headspace screening procedure to
meet Acceptance Criteria. Natural organic sofls, which exhibit TOV screening levels above five {5) ppmy,
may be considered for acceptance on a case-by-case basis provided the following:

Results of analytical testing, particularly VOC analysls, for the soil that exceeded the 5 ppmv

L]
TOV value identifies no exceedances of acceptance criteria; or

Source of elevated TOV screening levels can be attributed to a source other than oil or
hazardous material {such as hydrogen sulfide interference on PIB}.

Soil mixed with hentonite clay or other slurry material will be accepted on a case-by-case basis. A
description of the process and materials generating the soil with slurry must be provided. The safety data
sheet {SDS) for all slurry and additive products must be submitted for review. If needed, pH must be
adjusted to meet Acceptance Criteria priot to arrival at the fill site, Soil with slurry mixture is subject to
field screening for pH upon arrival at the fill site and subject to rejection if Acceptance Critetia are not

meti.
Soil will contatn no free liquid at the time of loading or upon arrival at the project site. Solf containing free
liquid will be rejected upon arrival and inspection.

3.1.4 Additional Considerations

A review of the Massachusetts Natural Heritage & Endangered Species Program (NHESP) online database
was conducted. The property Is not located within a mapped Priority Habltat for Rare Species or an
Estlmated Habitat for Rare Species. Further, there are no potential vernal pool mapped at this property,

within the project site, see Appendix A,

3.2 Source REVIEW, ACCEPTANCE CRITERIA AND PROCEDURES

3.2.1 Source Site History and tse Criteria

Relevant site history and uses of each soll origin/source with regard to the presence, use, disposal, and/or
release of ofl of hazardous material must be provided in submittal packages prior to acceptance at Nashua
Road. Reports Including MCP phase reports, URAMSs, RAMS, LRAs, ASTM Environmenta) Site Assessment
Repotts, ot similar documentatioh must be submitted and will be reviewed with regard to suitabllity of
soil as fill material for this project. In addition, MassDEP’s Similar Soils Policy will be applied for the
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acceptance and reuse of Reclamation Soils.
Soil that meets the definition of Remediation Waste as defined in Section 40.0032 of the MCP will not be
constdered for reuse at the Nashua Road Project site.

3.2,2  SOURCE SOIL SAMPLING APPROACH

A composite approach Is preferred in obtaining samples for chemical analysls. Each composite sample
subjected to chemical testing should be comprised of at least eight (8) sub-samples obtained throughout
the area/volume being evaluated. However, In no case shall soil displaying apparent signs of
contamination (i.e., staintng, discoloration, odors, or elevated PID readings) be composited/mixed with

soils that do not display these signs, if present, these suspicious soils shall be sampled or composited for

separate analyses,
An LSP, or other qualified environmental professional, must justify the representativeness and usability
of any testing data obtalned from discrete soil samples or composite sam ples with fewer than five (5) sub-

samples,

3.2.3  SOURCE SOILCHEMICALTESTING REQUIREMENTS

Testing Is required on soll proposed for acceptance as fill material from sources such as developed areas
with historte urban fill soll, locations identifled as an MCP Disposal Site or other oll or hazardous materlal
release or spill locatlons, locations with history of manufacturing or industrial use, locations with current
or past chemical or petroleum storage, or soil knewn to contain naturally-occurring elevated levels of

metals Including Boston Blue Clay and soil from Worcester County with arsenic.

Upon review of initial submittal package information from a soll source, source-specific supplemental
testing of specific areas for specific contaminants where the proposed soll s adjacent to other soils with
exceedance(s) of acceptance criteria to define/conflrm limits of acceptable soil may be required at the

discretion of the reviewing LSP prior to acceptance of proposed soil,

Required Test Parameters

Test parameters required on solf to he cansidered for acceptance include:
Volatile Organic Compounds (EPA 8260 with methanol preservation)

Semi-volatlle Organic Compounds {EPA 8270 full list)
Metals: MCP 14 metals

PCRs
Total Petroleum Hydrocarbons (summation of EPH Fractlons may be substituted)

Hexavalent Chromium if Total Chromium > 100 mg/kg

pH/Corrosivity
Specific Conductance {conductivity; may be limited based on site history}

Fleld Screening for Total Organic Vapors {PID following MADEP Jat Headspace Screening
Procedure based upan #n iscbutylene response factor)
Herbitides {may be excluded or limited based on site history)
Pesticides {may be excluded or limtted based on site history)
tgnitibllity/Flash point {may be excluded or limited based on site history)
Reactive Cyanide (may be excluded or limited based on site history)
Reactive Sulfide (may be excluded or fimited based on site history)
. TCLP for any analyte exceeding EPA TCLP Trigger Values (20 times rule)

* & & o o

* & o
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«  Net Acid Generation
«  Dthers as deemed prudent based on soil souree slte history,

Current and appropriate versions of applicable methods are to be used in accordance with MassDEP
Compendium of Analytical Methods, Reporting limits for analyses must be approptiate for comparison to
Acceptance Ctiteria. Generator and Qualified Environmental Professional/LSP must assert that data is

appropriate for use as intended,

3.2.4 Required Chemicaf Testing and Freguency

initial testing by the Generator is required al the minimum frequencies below. Additional testing may be
required for the following situations when an Acceptance Criterlon is exceeded within or in proximity to

soil requested for reuse at 161 Nashua Road:

Source/Origin Description Minitﬁmﬁ S:aﬁ1p§ing,lffequen_cy

No testing required with Generator and
Qualified Environmental Professional / LSP
Statement including documentation of site
background / area conditions.

1 | Naturally Deposited Soils

Not from an area of known or suspected high
background levels of metals,

No / not preximate to urban fill soll,

o / not proximate to MCP Disposal Site

No industrial/commercial history

No agticuliural history with likely pesticide /

herbiclde use

1 test profile per 1,000 cubic yards (1,500 -

2 | Cther naturally-deposited soils from known or 1700t
“suspettad aress of elevated metals (l.e. Boston | ~/ on). o
if any acceptance criteria are exceeded,

Blue Clay, Marine Solls). lemental In-situ or ex-situ (stockpile)
Not/ not proximate to urban fill soil, supp 'ememjsf be obt inedx alt a minirrF:um
Not / not proximate to MCP Disposal Site No samples obta .

) ) frequency of 1 sample/100 cubic yards to
industrial or manufacturing histary trm limits of acceptable soils for the
No agricultural history with likely pesticide / contrmi mt{} Dth tCCch de d acceptance
herbicide use ec:?irt]efil: nanis at exceeded acceptanc

1 test profile per 500-cy (750-850 ton).

Historic Fill and other sol In areas where impacts [ If any acceptance criteria are exceeded,
supplemental in-situ or ex-situ (stockpile)

would be expected from lead palnt, oils,
pesticides/herbicides use, and other samples must be obtained at a minimum
frequency of 1 sample / 100 cubic yards to

anthropogenic activities.
No industrial or manufacturing history confirm limits of acceptable soils for the
‘ contaminant{s) that exceeded acceptance

criteria,

3 | Historic Fill Soil
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Source/Origin Description

Minimum Sanipling Freguency

4 | Commercial/industrial Soils
Soli from current or former Industrial,

Commardlal, or Manufacturing site with history of
Tannery, Textiles, Chemical/Paint Production,
Circuit  Board manufacturing, Plating/Metal
finishing, Foundry operations, Coal Gasification,
Dry Cleaning, Salvage Yards, or Herbicide /
Pesticide use, storage or distribution facilities.

No soil or fili shall be obtalned from, or
immediately contiguous, o such locations unless
an LSP, LSRP, or LEP provides a report detailing
why such soils conform to acceptance eriteria,

Minimum 1 test profile per 500-cy (750-850
ton).

If any acceptance criterfa are exceeded,
supplemental In-slitu or ex-situ ({stockpile)
samples must be obtained at a minimum
frequency of 1 sample/10¢ cubic yards to
confirm limits of acceptable soils for the
contaminant{s) that exceeded acceptance
criteria. Additional test parameters such as
cyanide must be included as appropriate,

5 | Gther
Soif from source not otherwise described above

where historic test data indicate exceedance of
Acceptance Criterla, or where past use or site
history indicated use or storage of oil or hazardous
materials at more than household quantities, ar
use of pesticlde/berbicides

Minimum 1 test profile per 500-cy (750-850
ton).

if any acceptance criteria are exceeded,
supplemental in-situ or ex-situ (stockpile)
samples must be obtained at a minimum
frequency of 1 sample/100 cubic yards to
conflrm Hmits of acceptable solls for the
contaminant{s) that exceeded acceptance

criteria.

6 | Rock: Blasted or excavated ledge or bedrock.

One test for perchlorate per 500 cy, unless
Generator demonstrates that no perchlorate
blasting agents were used. One geochemical
characterization profite pet 500 cy including
Acid Base Accounting and Net Acid Generation
potentlal unless Generator demonstrates that
the rock is not known or suspected to contain

suifide minerals.

The more conservative sampling protocol shall apply to soils that meet more than ona of the above

Analytical results for VOCs, SVOCs, metals, PCBs, EPH/TPH, and Herbicides/Pesticides must be expressed
on dry-weight basis. If a proposed shipment of soll falls Into more than one category, the more

conservative sampling protocol shall apply,
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3.2.5 Test Dota Quality and Usability

Test data provided for review and acceptance must be considered current. if aged data [greater than one
{1) year old) is to be utilized for acceptance, then a statement from the qualified environmental
professional making the submittal must be provided indicating site conditions have not changed since
collection of data and that no decumented releases that may impact site conditions have occurred since

data was collected.

Prior to submittal, the environmental professional making the submittal must perform a quality
assurance/quality control {QA/QC) evaluation of the data to document that data Is representative and
-usable for its Intended purpose. This evaluation must include a justification of the representativeness of
analytical data obtained for discrete soll samples or composite sarnples with less than five {5) sub-samples,

Tahle 1 - Acceptance Criterla

Paramelor Analyzed Acceptance Crlterla f Limit {mglkg)
MOP 14 Metals
Anlimony 30
Aisonie 20
Barlum 3,000
Beryllium 200
Cathmitim 100
Chromfum {Tolaf) 200
Chromium (i} $,000
Chromlum {V1) 200
Lead 600
Mercury 30
Nickel 1,000
Sefanitun 700
Sitvar 200
Fhallivm 60
Vanadiurm 700
Zing 3,000
Tofal VOCs <10% RCS-2 or 0, 1 nggfleg *
SVOCs - Tangels)
Acenaphihshe 3,000
Acenaphlhylene 10
Anthracang 3,000
Benzofalantivacene 40
Benzolapyiens 7
Benzofbifiuoranthens 40
Banzo{g hfparvlene 3,000
Benzofk)fuorantherns 400
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Notes:

Conduclivity fumbos/om)

[ Chrysone 400
Indeno(1,2.3-cd)pyrene 4h
Diberzofahlanlhracene 4
Flupranthene 3,000
Flioreng 5,800
2-flethyinaphihalene 80
Naphthalene 26
FPhenanthraneg 1,600
Pyrane 3,000
Paragmelor Analyzed Acceptance Crileria/ Limit
PLBs (mglig) <B1
TPH {mgfky) <3,000
Waste Characfeﬁsﬂ‘c?
pH (Corrosivity) 4115
Reaciive suffide mokg) =580
Reactive cyanide (mglg} <250
Peslicides  ont!  Herblcides <10% RGS-2 or 0. 057
Imgikat
Fres Liquid/Palnt Fiter Tes! No Free Liquid
Flashpoint (Degress F) >140
<4,000

1. VOCs shafl be less than 10% of thair RCS-2 value ar 0. 1 mgikg, whichever is grealer.
2 Peslticides and Hetbicldes shall be fess than 0% of their RCS-2 value, or 0. 05 mg/kg, whichever is greater
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4.0 SOIL SUBMITTAL PROCESS

A soll submittal package must be provided by representatives of each soll source/origin for review and
approval by representatives of Nashua Road. A complete submittal package will be forwarded to:

Email: pepperellapprovals@terra-env.com

TERRA's Praject Management Team will perform an initial review to establish whether the submittal is
complete, and soil Is appropriate for reuse as fill material at Nashua Road. If the Is submittal complete, it
will then be assigned an Acceptance Code and forwarded 10 the site LSP to complete a final review and

approval.

The Reclamatlon Soil Saufces/Origin Is required to provide an LSP Opinion and Is required for all proposed
soil shipments that originate from RCS-1 or RCS-2 locations, acknowledging that Pepperrell Reclamation
Project’s Acceptance Criteria are not exceeded, and the LSP Opinion shall demonstrate, pursuant to the
provisions of the MCP, that the proposed soil is exempt from the notification requirements of the MCP

and is not otherwise considerad Remediation Waste.

Upon completion of the submittal review process and determination that soil meets acceptance criteria,
an acceptance letter will be issued. The acceptance letter will reference the assigned acceptance code,
will state a review of Information as provided was petformed and found adequate and approptiate for
acceptance, the quantity of soil that Is approved, any samples/soils that are not acceptable, and any other
conditions applicable to the acceptance of applicable the soil. The property owner will retain soll submittal

packages and approval letters.

A complete submittal package must contain the following:

s Soll/Site information, see Appendix E;
LSP/QEP Opinion Letter stating relevant site history and use, and a statement that the soil

requested for acceptance at Nashua Road meets Acceptance Criteria established in this plan;
Appropriate shipping papers signed by an LSP/Qualified Environmental Professional and the

Generator;
Laboratory test data reports with chaln-of-custody and QA/QC far the soil samples intended

for reuse at Nashua Road;
A data summary table comparing soil test data to the Nashua Road acceptance criteria; and

Supplemental site investigation reports or information supporting acceptance of subject sail
at Nashua Road.

Copies of soll submittal form is included in Appendix E. Soll acceptance criterla for use in a data
comparison table are listed in Table 1.

The assigned acceptance code must be placed at the top of each page of the intended shipping papers,
Trucks will not be aliowed access to the Nashua Road site without an acceptance code on shipping

papers.
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5.0 ENVIRONMENTAL CONTROLS AND HEALTH AND SAFETY

5.1 DUST AND SEDIVENT CONTROL

The Project will utilize several best management practices (BMPs) to control fugitive dust and sediment
associated with transporting, spreading, and compacting solil to fill the Site including any BMPs that are
proposed i the SWPPP and required in the Town of Pepperell Order of Conditions to manage stormwater

runoff at the Site. These measures are as follows:

Re-use operations shall be suspended when winds speeds exceed 40-mile per hour or when wind

L]
carries dust beyond the property line despite implementation of dust cantrol measures.

An operational water truek will be on Site at all times, Water will be applied to control dust as
needed to prevent visible dust emissions and offsite dust impacts.

Truck and trailer dumping of soil will be conducted in a manner to minimize fugitive dust
generation.

Wheel washers may be Instalied to prevent track-out where project vehicles or equipment exit
the site.

A grave! tracking pad will be constructed as appropriate at equipment/vehicle site exit points to
remove soil bulldup from wheels and tracks and to assist in minimizing track- out onto public ways.

Roads from the Site will be swept as needed to control fugitive dust and tracking of soil/sediment
onto the public way.

Erosian controls will be installed at the 100-foot wetland buffer, Erasion controls can include hay
bales, sand bags, crushed stone filter berms and geotextlle fabric/stlt sacks. The SWPPP will
provide final documentation on wetland buffer zones and runoff protection.

5.2 HEALTH AND SAFETY

Site Specific Health and Safety Plan (S5-HASP) will be required by the Operator to specify the types of
personal protection, engineering controls, to mahage physical hazards associated with soil work. No
environmental monitoring will be necessary as soils are <RCS-2 and will not constitute unacceptable
exposures to contaminated soll through ingestion, dermal contaet, and inhalation. See Appendix B.

June 28, 2018 16




Soil Management Plan
161 Nashua Road — Pepperell MA

TERRA Environmental, LLC

6.0

SITE ACCESS, QUANTITY DETERMINATION AND SITE REJECTION OF MATERIAL

Directions to the site From the South vla Massachusetts State Roads:

Y
¢

Us-3 North toward the New Hampshire border.
Use the right 2 lanes to take exit 5 for NH-111 toward Nashua/Pepperell {MA/NH 111A),

Keep left to continue toward NH-111 West/West Holiis Street.

Keep Right to contlnue to Exit 5W, follow signs for NH-111/NH-111A/Pepperell, MA and merge
onto NH-111 West/West Hollis Street,

follow NI=111 West to MA-111 South.

Enter the site on the left.

Directions to the site From the South via New Hampshire and Massachusetts State Roads:

¢
¢
¢

¢
¢

5-3 North toward the New Hampshire border,
Use right lane to take exit 35 for MA-113 toward Tyngshorough, MA.
Continue toward MA-111.

Keep Right to continue to Exit SW, follow sighs for NH-111/NH-111A/Papperell, MA and merge
onto NH-111 West/West Hoilis Street,

Follow MA-113 West, turn right onto MA-111 North,

Follow MA 111 North to 161 Nashua Road in Pepperel]

£nter the slte on the lef.

Trucks witl be weighed at the on-slte certified scale to determine the quantity of soil dellvered. Access wilf
be through the access road into the Site, and roadways will be maintained for truck access.

The owner will maintain the appropriate equipment year-round to spread, dry, process, and compact the

solls,

Loads deemed unacceptable by the Facility Operations Personnel will be rejected from the site. No
additional loads will be accepted from the source in question until the Generator, Generator’s LSP, and
the contracting party provide an appropriate explanation and assurance that no additfonal, similar loads

will be delivered to the project site.

i7
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Spil Management Plan

TERRA Environmental, LLC 161 Nashua Road - Pepperell MA

7.0 QUALITY CONTROL/QUALITY ASSURANCE

For guallty control/quality assurance purposes, Mass Composting Group Inc. {MCGH proposes to contract
with an independent third-party consultant to once monthly randomly collect and test a grab sample to
confirm soil as received meets established Acceptance Criteria. Soll will be randomly ohtalned during off-
loading of trucks at the Site and testing parameters will be as required by MassDEP and identified In the

161 Nashua Road Project’s ACO.

During each Inspection, at a minimum, the Inspector shall;

e Observe the practices involved in the recelpt and/or placement of soil and flll matestals at the
Property, to the extent that such activities are occurring;

Inspect the soit and fill materials that are being unloaded and/or placed/recently placed during
the inspection, if any, and inspect all areas of the Property where soil and fill materials have been
placed since the previous inspection;

Collect a grab sample of any area or load of soil that appears to be contaminated, based upon
staining, discoloration, odors, or PID readings. If no area or load appears to be contaminated,
collect a composite soil sample from a minimum of one load of soil being delivered or that had
beeh delivered to the Propetty since the previous inspectlon, and submit the collected sample to
a laboratory for the soil profile analyses specified in the Soil Management Ptan, The composite
sample shall consist of a minimum of 5 to 10 subsamples from the load(s) under evaluation.
Inspect all erosion control measures including but not limited to, silt fence, hay bales, temporary

hasins and swales.

The Independent Third Party inspector shall prepare an inspection report documenting the findings for
each Inspectien and shall submit such report to the Facility Operators and MassDEP on or before the 21st

of the month following the month during which testing was performed,

Loads or areas of soil selected for sampling performed by the lnspector will be segregated pending receipt
of test results. Should the test results Indicate that contaminants detected in soil are not below all
Acceptance Criteria, the Material Source, Generator and/or party contracting for soil placement shall be
immediately notified of the need to remove the soil from the site. if the Generator andfor party
contracting for soil placement fall to remove unacceptable soll within 7 days of notification then Pepperell
Reclamation Project Team will remove the soll from the project site within 14 days of receipt of the
laboratory results for proper ofi-site management ot disposal. On behalf of the owner, TERRA will seek
recovery from the Source, Generator and/or party contracting for soil placement for all costs assoclated
with removal of any uhacceptable soll from the Pepperell Reclamation Project site.

Other sampling and testing may be performed by Reclamation Project should soil as received appear to
be inconsistent with the characterization data and information used to obtainacceptance.

Soil deemed not meeting Acceptance Criterla due to debris, odors, or other observations at the time of
arrival at the Reclamation Praject site will not be accepted and will be reloaded Into the truck upen which
it arrived and reject the load. No additional foads will be accepted from that source until approprlate
explanation and assurance that no additianal similar joads will be delivered to the Sewell Street
Reclamation Project site Is provided by the Generator, Generatol's LSP, and the party contracting dellvery

of soil to the Reclamation Profect site.
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Soil Management Plan
1561 Nashua Road ~ Peppereli MA

TERRA Environmental, LLC

8.0

MONTHLY REPORT SUBMITTALS TO MASSDEP

Monthly reports shall be submitted electronically to MassDEP by the 21st of each month, using eDEP
Transmittal Form BWSC 126, Section B (2), under a Release Tracking Number (RTN) that will be issued by

MassDEP for the site.

The monthly reports shall include the foliowiné:
1. The total cublc yards/tons of soil received by the site in the previous month; the total cubic

4.

5.

yard/tons of soil recelved by the site since the signing of the ACO; and the estinated total tons of

capacity remaining at the site;
A tabulation showing the origin/addresses of the sources of soll received during the previous

month:
a. for each address, the total cubic yards/tons recelved for the month

h. for each address, affirmation that the required PID screening at 1 sample/50 yd® was
conducted at the point of generation, and affirmation that soil with headspace concentrations

> 5 ppmV was either rejected or approved after further evaluation by an LSP.
A notation on any problems or Issues experienced during the previous month; any noteworthy
activities expected in the upcoming month, and any significant changes in the project deslgn,

schedule, or on-property contact persons
A repott by the Independent Third Party Inspector, to include:

Notations on any practices that are not compliant with the SMP and/for Consent Order;

e Notatlons on whether solid or hazardous waste, stained solls, odors, or sheen were

chserved at the fill site;
" Notations on airborne dust and dust control measures employed;

= Speclfic recommendations, if any, for repair, replacement or changes to erosion control
measures at the Property;

Status updates of actions taken by Respondent to Implement the recommendations made
In prior inspection reports, if any; and

The results and laboratory analytical report(s} for the soil sample(s) collected during the
inspection, including, but not limited to the following, providing that the testing results
for a given Inspection may be submitted in the next monthly report if not available for

submittal with the Inspection report;
% the analytical results in a tabular format comparing the results to the Acceptance
Criteria identified In the Soll Management Plan,
% a clear statement regarding whether any of the Acceptance Criterla were
exceeded.
& the laboratory analytical reports and chain of custody documentation
Any other information or data deemed to be significant and/or noteworthy by the Facility Owner

or Project LSP.

June 28, 2018
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soil Management Plan
161 Nashua Road — Pepperell MA

TERRA Environmental, LLC

8.0

ADDITIONAL CONSIDERATIONS, RESTRICTIONS AND/OR LIMITATIONS

The Project Owner proposes the following Reclamation Project considerations, restrictions andfor

Limitations.
1. Reclamation soll will not enter the pit before 6:30 A.M,, and the operation will cease for the day

10.

by 5:00 P.M Monday through Friday. Acceptance of reclamation solis on weekends and after

hours will be proposed to the Town for their consideration,
Nashua Road will be kept free of debris and soil. Roadways and entrance will be maintained at

all times.

Maintain onsite dust control at all times,
Access road to the operation to be surfaced with bituminous concrete or simitar materfal and

will be a minimum of 50 ft. off Nashua Road. 7
All perimeter slopes will be established at a 3:1 ratlo, and properly restored with top-sofl and

seeding during the progress of the reclamation operation.

a. Grading, restoration of top-soil, and seeding of areas will be completed as final grades

are met and as soon as weather and soll conditions permit.
To the greatest extent possible proposed finish grades in the reciamation area through the use
of temporary grade stakes to aid in Inspections of the operation by the Town.

TERRA Environmental will provide the Selectmen and their agents monthly inspections reports

as discussed in this Plan.
The Selectmen and their agents shall be free to inspect the premises at any time.

Monthly MassDEP Reclamatlon reports will be provided to the Town
Owner to provide the Town with a Certificate of Insurance naming the Town as additional

insured.

2p
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FIGURES

Figure 1 MassDEP Phase | Site Assessment Map
Figure 2 Topographic Map

Figure 3 Assessor’s Map

Figure 4 Zoning Map

flgure 5 MassGIS {Zone H) Map

Figure 6 Groundwater Monitoring Wells

Figure 7 Wetlands and Buffers
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FIGURE 1 MASSDEP PHASE T SiTE ASSESSMENT MAP
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FIGURE 2 TOPDGRAPHIC MAP
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FIGURE 3 ASSESS0R’'S MAP
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FIGURE & ZONING MAP
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FIGURE 5 MassGIS {Zone 1) Map
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FIGURE 6 MIONITORING WELL LOCATIONS
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FIGURE 7 WETLANDS AND BUFFERS
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APPENDIX A OXBOW ASSOCIATES ENDANGERED SPECIES AND WETLANDS LETTER
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OXBOW ASSOCIATES, INC.

Wetlands Delincation and Permitting o Wildlife Studies e Herpetology ¢ Vernal Pool Ecology

January 29, 2018

Mr. Bill Scolt

Mass Composting Group, Inc
161 Nashua Rd.

Pepperell, MA 01463

Re: Wetland Resource Area Evaluation
161 Nashua Road, Pepperell, MA

Dear Mr. Scott:

In response to your request, Oxbow Associales, Inc. (OA: specifically M. Charpentier)
reviewed the above referenced site with specific regard to wetland resource areas on
January 9" 2017, with approximately 8 inches of snow on the ground, and a subsequent
visit on January 24" by which time most snow had melted on the sile. This evaluation
was conducted in accordance with standard methodology for delineating vegetated
wetlands under the Massachusetts Wetlands Protection Act (MGL Ch. 131, §40; the
"Act"), and the Town of Pepperell Wetland Protection Bylaw (the “Bylaw").

Existing Conditions and Wetland Resource Areas

This site is localed easl of Nashua road (Route 111), south of Skydive Pepperell, and
west of the Nashua River. The properly consists of a single parcel, encompassing
approximately 44.5 acres predominantly composed of mixed deciduous forest, early
successional forest, maintained fields, and partly overgrown gravel pit. The parcel is
largely undeveloped, with the exception of an auto body shop and garage adjacent
Nashua Road. The sile contains a Bordering Vegetated Wetland (BVW: Series A), a
Riverfront area with associated Bank (Series B) whose wetland buffer and Riverfront
area buffer extend onlo the site, as well as Iwo offsite Bordering Vegetated Wetlands
which extend onto the site. The positions of the latter two were traced onto the attached
map (Figure 1) using the 2009 Department of Environmental Protection Wetlands
Polygons. Additionally, portions of the site exist in as Bordering Land Subject to Flooding
(BLSF) within 100-year flood zones associated with the Nashua River and the BVW

assoclated with the site.

OA examined the soil conditions (representative upland soil profile below) and
vegetation and delineated one section of a Bordering Vegetated Wetland (BVYW: 310
CMR 10.55) with 14 blue plastic flags in a single series (OA A1-A13, with A5B between
A5 and A6). The wetland is composed of swamp/shrub swamp, it lacks an inlet and
flows off the property from north to south, via an unnamed stream, draining into the

Nashua River 0.25 miles away.

TR ST eTT——— e = e

P.0. Box 971 « Acton, Massachusells 01720-0971
Telephone: 978.929.9058 o Facsimile: 978.635.1892 o [-mail: oxhow@oxhowassoclates.com



One upland soi! profile, located 2 feet northeast from flag A5B, was documented in
detail. The mapped soil type Is Quonset sandy loam (U.8. Dept. of Agriculiure, Web Soll

Survay).

Q: 1-0" organic debris
A 0-10" 10 YR 8/3

Bw: 10-18"2.5Y 5/4
18" refusalfrock, unable to collect samples deeper

This soil profile does nol quallfy as hydric because the chroma of the Bw hotizon is too
high to Indlcate frequent saturation and mineral leaching.

Vegelation within the BVW includes red maple (Acer rubrum), winterberry (/lex
verticiliata), royal fern {Osmtinda regalis), and various sedges {Carex spp.) and grasses
(tamily Poaceae). Upland vegetation Includes red oak (Quercus rubra), white oak
(Quercus alba), eastem white pine (Pinus strobus), gray bitch (Bettla popuiifolia), cherry
birch (Betula lenta), autumn olive (Elaeagnus umbeliata), sweel-fern (Complonia
peragrina), glossy false buckthomn (Frangula alnus), and several species of poplar

{Populus spp).

Additionally, OA delineated a section of Bank (Bank 310 10.64) along the Nashua River
with 4 blue plastic flags (OA-B1 to OA-B4). This is also the estimatad annual high flow,
which constitutes the beginning of the 200-foot Riverirant Area (10.58). In this case, the
dellneated Rlver is coinciden! with Bank and its assoclated 100 fool buffer zone. OA
also estimated off-site wetlands, which have associated buffer zones that extend onio
the subject property. There are two off site wetlands: a wet meadow east of Airport

Drive and a pond, north of Nashua Road,

Regulatory Implications and HRecommendations

The pettinent jutisdictional resource areas located on the subject property is BYW, Banl,
Bordering Land Subject to Flooding (BLSF: 310 CMR 10.57), and Riverfront Area.
These wetlands boundaries are also protected under the wetlands bylaw under Town of
Pepperell Wallands Protection Bylaw (Article 2). The BVW and Bank have a 100 foot
buffer zone and the Riverfront Is a 200-foot zone extending from the delineated
boundary. Furthermore, any work within the A or AE 100-year flood zone Is also subject
to the performance standards including a prohibitlon of any fill or structures within the
BLSF. The Town of Pepperell Wetiands Protection Bylaw requires a 50 foot wide
undisturbed, vegetated strip of naturally occurring plant species maintained between

wettand resource areas.

According to the Massachuselts Natural Heritage and Endangered Species Program
(NHESP), currently there arg no certified vernal pools, or potential vernal pools on the
property. A pottion of the site, adjacent the Nashua River, is mapped within Priority and
Estimated Habltat of rare species (MassGIS, 2017). We recommend filing an
information Request ($50 fee) with MA NHESP to defermine which species are
associated with this section of the Nashua River. The result of this request will inform
us as to if the NHESP may regulate the entire property under the MA Endangered
Species Act, or limil their review to within the mapped habitat shown on MassGIS.

Oxbow Associates, Inc.

.........



The wetland delineation is OA's Interpretation of the wetland boundary and it must be
roviewed and approved by the Peppereli Conservation Gommission (PCC) before it Is
the legally affitmed boundary. If work is proposed within the 100-foot buffer zone to off-
site wellands, the PCC may require gaining permission and delineating the wettands.
However, this decision is up to their discretion. The GIS/GPS map we have provided
can be used as a planning tool, but OA recommends you work with a Professional Land
Surveyor and Professional Engineer 1o determine the exact extent of the wetlands for
site specific permitting. The survey should provide information to determine the exact
distance between the wetland resource areas, existing struclures, treeline, topography,
floodplain, and the proposed limit of work. Floodplain must include both the zone A and

AE (with refe(ence elevation),

Any activity proposed within any of the field-delineated wetland boundaries is subject o
review by the PCC as well as the Army Corps of Enginecrs (ACOE) and may require
filing a 401 Water Quality Certificate with the Depariment of Environmental Prolection
(DEP). Any activity proposed within 100 feet of the BVW boundary is subject to review

by the PCC and the DEP.

If you have any questions, please do not hesitate to contact Scolt Smyers at 978-929-
8058 oxi. 3 or Matt Charpentier at ext. 2.

Sincerely,
Vil o

Matthew. Charpentier
Botanist/Environmental Sclentist |

engs.

Oxbow Assoclates, inc.
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APPENDIX B CORRESPONDENCE TIMELINE WIiTH TOWN OF PEPPERELL

Timeling

December 5, 2017 Representatives from MCGI et with certain Town representatives;
February 11, 2018: Mr, David Burton, the President of MCGI, met with and distributed a letter
describing the Reclamation Project to various Town officlals.

« lune 28,2018

MCG submits this Soil Management Plan to Town of Pepperell and requests meeting with
the Town of Pepperell’s Town Administrator and Town Planner as well as the Selectmen
at the earliest mutually-convenient date to discuss the Reclamation Project and to answer
any questions or raspond to any concerns regarding the Reclamation Project.

As of the date of this S0l Management Plan, representatives from the Town of Peppereli
have not directly contacted representatives from MCGI, and/or Mr. David Burton to

L

discuss the project,
e Additional Correspondence(s) to be added,
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APRENDIXC STORM WATER POLLUTION PREVENTION PLAN / ENQI {TO BE ADDED)
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APPENDIX D GROUNDWATER SAMPLING RESULTS (TO BE ADDED)
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TERRA Environmental, LLC 161 Nashua Road — Pepperell MA

APPENDIXE S0iL. PROFILE PACKAGE INFORMATION

NASHUA ROAD SOl SUBMITTAL FORM

Generator

Project

{if applicable)
Quantity of Soil

MCP Tracking Number

Description of Sail

Sampling Frequency

Shipment Schedule

4

must provide a “yes’

On the basis of a due-diligence investigation of site history and use, the generator
or “na” indication for each of the following, based on a preponderance of the evidence:

Yes [J No L1 Tannery operations
Yes [ No LI Textile manufacturing

Yes [J No [ Foundry operations

Yes [} No [ Dry Cleaning operations

Yes £J No [1 Coal Gasification operations

Yes [ 1 No 7 Machine Shop activities

Yes [1 No (] Salvage/iunk Yard operations

ves 1 No [ Petroleum Storage facility (more than household quantities)
Yes [ No [ Plating/metal finishing operations

Yes L1 No [J Chemical Production operations

ves [J No [ Circuit Board Manufacturing

A “yes” or “no” indication must also be provided for the following conditions at the site of generatlon:

ves '] No [ Herbicide or Pesticide were used or likely used, stored, or disposed

Yes [ No 1 Urban Fili Soils are present
Yes [ No [ Boston Blue Clay is present
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TERRA Environmental, LLC 161 Nashua Road — Pepperell MA

Yes (I Ne O Solf with elevated natural background of Arsenle are present
ves [] No [ The site was a dumping ground for dredge spolls, fill soil, ash, or other waste

Yes {1 No U The site is classified as RCS-1
Yes [0 No IJ Soll samples were obtained at the site and point of generation and screened at a

minimum frequency of 1 sample/50 cubic yards using the MassDEP Jar Headspace
procedure, with priority given to any soil exhibiting signs of contamination (e.g.,

staining or odors)

ATTACHMENTS

¢ Site sketch showing soil origin, soil stoﬁkpi!es, and location of all soil samples

Lahoratory Data
0  Analytical Data table comparing all applicable results to the Nashua Road Acceptance Criteria

<>

provided.
0  Signed & Stamped MSR is provided
0 Fleld screening data used to support chemical compasition provided.
0 LSP Oplnion Letter including descriptlon of site, contaminants, current and former site

usage/history.
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APPENDIX F ADMINISTRATIVE CONSENT ORDER WITH MASSDEP (TO BE ADDED)
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TOWN OF PEPPERELL

~ BOARD OF SELECTMEN/TOWN ADMINISTRATOR

September 24, 2018

Robert Kelly
Building Inspector / Zoning Officer

Town of Pepperell

Town Hall

One Main Street

Pepperell, MA 01463-1644

Re: Zoning Delermination Request; 161 Nashua Road

Dear Mr. Kelly:

At its meeting on September 24, 2018, the Board of Selectmen voted to submit this
zoning determination request to your office, in accordance with M.G.L, c. 40A, Sec. 7, The
Board secks a determination as to whether:

1. The soil reclamation project proposed by Mass Composting Group, Inc., described in its
June 28, 2018 proposal to the Town, with Attachments A-C, qualifics as a “commercial

dumping ground” as defined in Section 10000 of the Zoning Bylaw; and

9. Whether a commeteial dumping ground is an allowed use at the property located at
161 Nashua Road under Appendix A (Table of Principal Uses) of the Zoning Bylaw.

Thank you for your time and attention o this matler.

oland P. Nutter, Chair

Encl.

1 Main Street, Pepperell, MA 01463
(978)433-0333 FAX (978)433-0335 .




. Town of Pepperell
INSPECTOR OF BUILDINGS
1 Main Sireet
Pepperell, Massachusetts 01463-1644
(978) 433-0329 Fax (978) 433-0338

October 8, 2018

Board of Selectmen
Roland Nutter, Chair
1 Maln Street
Pepperell, MA 01463

Dear Mr, Nulter,
tember 24, 2018 requesting a zoning determination
on project proposed by Mass Composting Group

| received your letter dated Sep
d that the Board of Seloctmen seeks a

concerning a proposed soil reclamafi
Inc. at 161 Nashua Road. I understan

determination as to whether!
posting Group, Inc.,

with Attachments A-C,

1. The soll reclamation project proposed by Mass Com
jon 10000 of the

described in its June 28, 2018 proposal fo the Town,
qualifies as a “commercial dumping ground” as defined in Sect

Zoning Bylaw; and
2 Whether a commercial dumping ground is an allowed use at the property
located at 161 Nashua Road under Appendix A (Table of Principal Uses) of

the Zoning Bylaw.
In response to your letter, | make the fo.ilow!ng comments.
1. Section 10000 of the Zening Bylaw defines a "Commercial Dumping Ground”
ag “A disposal site for garbage, rubbish, the deposit of demolition materials or
other refuse or as a site for a refuse disposal incinerator.”

“Refuse” Is defined in Webster's If New Riverside Dictionary as "matter thrown
away or rejected as worthless frash.”

3. The Table of Principal Uses, Appendix A, of the Zoning Bylaw lists a
sammercial dumping ground as not being aliowed in any zoning district in the

Town of Pepperell.
As a point of information, Section 9222 of the Zoning Bylaw does not allow the

Board of Appeals to grant use variances.

n Mass Composting’s June 28, 2018 proposal to the Town, the
property af 161 Nashua Road to deposit

5. Based upo
oved from remote construction profects for no

company proposes to use the

unwanted or unusable soil rem
purpose other than the permanent storage of the material.




8. ina 1996 Land Court case involving Mass Composting, a prior use of the 161
Nashua Road property was determined to be a “Manufacturing” use allowed at
the site as of right under the Zoning Bylaw, and not a Commercial Dumping
Ground. See Town of Pepperell v. Mags Composting Group, Inc.,
Miscellaneous Case. No. 197658 (1098). In that case, Mass Composting
proposed using the site as an “organic materiais composting project” where
vatious organic waste products would be brought onto the site and processed
indoors to create compost to be sold for off-site use. In finding that the
composting use qualified as Manufacturing and not a Commercial Dumping

Ground, the Land Court decision noted that:

“[I]f the project constitutes a manufacturing use it is not also a
commercial dumping ground, as ‘dumping ground’ implies a depository
for unwanted materials. See Webster's New World Dictionary ('dump’
is defined as ‘to throw away (garbage, rubbish, etc.),’ and ‘ground’ as

‘any particular piece of land, esp. one set aside for a specified
purposg’). The project’s purpose is to take a raw material and produce

humus through a compositing process, All processing activities would
oceur in a fully enclosed building. The raw material and the finished
product--both valued by [Mass Composting] would not be stored
outdoors on the ground... The finished product would be sold and used

by consumers at places remote to locus.”

7. Unlike the proposed composting use at issue in the 1996 Land Court case, the
soil reclamation use proposed by Mass Composting would be "a depository for
unwanted materials,” consisting of taking unwanted materials and storing them

permanently outdoors on the ground.

Based upon the forgoing, it is my determination that Mass Composting's use would
qualify as a Commercial Dumping Ground because the proposed operation would
use the property at 161 Nashua Road as a depository of otherwise unwanted or
unusable soil removed from remote construction projects, for no purpose other than
the permanent storage of the material. Under the Zoning Bylaw's Table of Use
Regulations, Mass Composting's proposed use fs prohibited at 161 Nashua Road.

Sincerely,

O a4

Robert Kelly
Zoning Officer
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COMMONWEALTH OF MASSACHUSETTS
LAND COURT o
: @t

DEPARTMENT OF THE TRIAL COLRT

MIDDLESEX, s8. ' : MISCELLANEOUS CASE
. NO. 127658

"4

TOWN of "PEPPERELL, Acting by
its Board of Selesctman, and-its
Board of Health, angd itse
Building Inspector

Plaint;ff

Vs,

MASES COMPOSTING QROUR, INQ,,
and tha COMMISSIONER of the
MASSACHUSETTS DEPARTMENT of
ENVIRONMENTAL PROTECTION,

)
)
J
)
)
}
)
)
}
}
)
)
)
)
bafendanta 3

RECISION
Defendant and Plai_ntifﬁ-in«t‘:ounterclaim Mass Composting

Group, Inc. (MCGI), seeks detexminations undey G. L, o. 240, § 144,
that it has a right to use its land (locus) in tha town‘ of

Pepperell (the town} for a proposed "organic matarials éomposting

The town claims the proyémed use ig

project” (the project) .}
in the

prohibited by the town’s by-law
alternative, requires a special permit. In its Complaint, the town

(the by-law) oxr,

requested this court declaxe the r}ight-.s and duties of the parties

with xespect to G. &L, . 111, § 150A, (refuse treatment and

‘Defendant  Massachusetts ° Department of Eavironmental
Protection (DEP) indicated it would not take an active role in this
case, relying instead upon the case presentad by MCaI.
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digspomal facilities Bnd asgignment of s@:es).

The town gtipulated in confersnce it would withdraw ite

complaint, conditioned on agreemant of the parties that the aotion

would proceed in accordance with McGI's Secend Amended

counterclalm. A= the pmrtieé so agreed, tha ipmsues bhalore the

court are those gramed by MCGI in lits gacond Amended Counterclaim

in the form of ten counth. The parkbies already have resolved

counts IXI, v, Vv, VI, VII and IX.? Those remainiﬁg ars Count I,

3rthe parties stipulated in pxe- and post-trial memoranda or at
txial thay have rasolved ing Count# in the stated mannet,
rhereby remwving these issuas from this case. Count 1IY aeeka A&
determination locus is protected by A three-yeax use freezs undar
G. L. @, 40n, § 6, and that the freeze pexriod is auspended during

i "Bt trisl, - the town

litigation J
stipulated Count TII was vegolved in MCGL'S favor. : _
Count 1V meaks & datarymination gaction 174~20 (D) of the by-law

Ject while

(aite plan special permit) may not pe applied to the pro

tha project 18 penaficted by the - threa-ysar uga Lresze. The
parties agrea this section is 1imited to impesing reggonable Laxms
and conditions on the project, ghoxrt of allowing & disoretionary
denial of the project. (I note MCGI does not waive ita rights to

conteat the yeagonablenass of conditions the bown mMaY impose.
ion 174-10{D} unlawfully

Count: V saeks & datermination sect

raquives a speclal parmit for 8ll 1 in the Tndustrial distxict.
MCGI oconcedas 1f pection 174-10{D) 1is 1imited to {inposing
repponable terms under Count IV, ahova, ssction 374-10(D) i\ not
{nvalid, As the parties agree the project 18 gubject to reasonable
gite plan conditions ghort of denial, MCGIL no longer contends thia

section ie invalid. :

Count VI alleges gection 174-10(D) delegates excepsive
authority to the planning Boaxd without adsguatcs astandaxds, As in
count V, MCGI agrees that 1f section 174-10 (D) 18 limited to
impoping reasonabls terms under Count IV, then MCGI concedes

section 174-10(D) 1is valid as to Count VI. .
_ Count VII xeguests 2 determination sections 174-36 {J) (6) and
17425 (H) (3) . do not reguixre & special parmit tf soll is excavated
and moved within, put not removed fxom, locus. the partles agree
no special permit is rveguirad 1f goll l=& proavated and move
within, but not from, locus.

. Count IX seeks & determination- the 35-foot bullding height
1imit contained in the by-law (section 174~29 (B) {1)) should be
ginished grade whare it

meapured vertically from the avaerage
iptersects the wall of the building that is mest closely parsllel.

2
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whether the project constitutes a ‘“manufaoturing, ansambly;

processing, packaging, or other nontoxlous industrial operation’
and is permitted by right undsy the by-law; Count IX, whether the
project 1s a "commercial dumping ground" or a tyefuse disposal
incipératorv'and thexefore prohibited ox requires a apecial permit)
Count VIII, whether the by~law in effact as of July 1, 1887,
specifically prohibited the project; and Count X, whether the

project is a private vsolid waste disposal facility."

A trial was held on June 15, 1885. A ptenoygrapher wase.

sworn to transeribe the testimony of the following threa witnesses:
Robert Winter (part owner, Treasurser and Directoxr of MCGIL}, Joseph
S, Kewalezyk {a Project Engineer/Project Manager at Cawp Dresser &

MoKee, Inc.),'and Mark 8, Bartlact (civil/environmental engineer at

Shorey, Nims & Bartlett, Ina.).’ Seventaan exhibits were

ene with nultiple paxts, &nd axa

introduced into avidsnce,

incorporated herein for purposes of any-aﬁpeal. 8ix exhibits weye

marked for identification purposes only, Based on all the

avidenca, I make the following findings of fact and rule for

Defendant MCUI accordingly:

the haight ig measured ase such.

to Nashua Road. The parties agree
ture must be measured fxom

I further find.the height of the struc .
the avarags finished grade regardless of whether some portion Of
the building interior may be underground, as in where backfill is
placed along the front wall creating a downward slope from the
front of tha building to the rear. Hee Tofime w. Butler, 26 Mass.
App. Ct. 89, 97 (1988).

Jrhe divect testimony of Jeseph €. Kowalesyk- and Mark 8.
Bartlatt, aexperts for Defendant MCGI add Plaintilff town,
respectively, was introduced by affidavite (Bxhibit 2B, with 6

attachments and BExhibit 28).
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1. MCGI ie & Mmseaghusetts corporation which maintains

a place of business at 141-163 Nashue Road, Pepperell,
2. Plainciff is the town of Pepperell, acting by itse

Board .of Salectmen, Board of Health and Building Inspector,

3. MCGI is the owner of an approximstsly 49 acre parcel

of land located at' 142-163 Nashua Road {locus).! locus is in an

Industrial gzoning district 'undcx- the by-law,

4. Locus 1s shown on & plan submitted to and endorssd

by the town’s Planning Board on April 8, 1951, as not requiring
approval under subdivigion control law @. L, &. 41, § 81P. Written

notice of the submission of the plan to the town's Planning Bomrd

was givan to the Town Clerk on April §, 1991.°f

§, MCOI intends to use locus to process compostable raw
The

materials (raw material) in accordance with, K DEP approvals.

‘Locus is the subject of an action pending in Middlesex
ZH1-¥ CiVil

Superloxr Court entitled Magg Composting Group, Ing. V. .Coss,
Action No. 83-2760, which was flled by MCGI on May 13, 1593.
Appealing the deninl of A special permit applicatien, MCGI claims

it is entitled to remove sand, graval and peoll from locus &s &

lawful prior nonconforming use under G. L. a. 40K, § 6, -or,

altarnatively, eseeke & spacial pesrmit  £or such earth rxemeval

activity.

IMCGI eriginally proposed to bulld a composting feeility at
I £ind the

anotheaxr gite in a resldential zoning distyxice,.
civcumstances relating to this earlier attampt legally
ingignificant aw to the case at hand for several reapona. First,

the town ¢oncades, with sema qualificatlion, the project constitutes

(MCGI’e primary puvpose f£for including

a manufacturing uaa.
testimony about the earlier siting effoxt was to support its
contention tha project is a manufacturing uss.) Heoond, the
Specifically,

parties involved then ave not parties to bhis case.
the Plamning Board and the Zening Boavxd of Appeals,’ which ;ware
paxties. .

paxties in ths earlier siting effort, arse not now
Finally, che issues now at hand relate to the etatus of the project

a8 proposed for locus and not for the sarlier site.
4
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raw material would consist of cranberry waste, papar pulp, wastas

paper and cardboerd, yard waﬁ;:e, ghredded pallets, soft drink

excess, and certain animal manuxe., The xaw material would be pra-

sorted before delivery by truck to loous., The raw material would

not be stored permanently at locus,

€. The project will produce a product through a procses

commonly known a® “composting, " which ie a natural process by which
organic mather--the raw material--im converted inte humus (the
In composting, bacteria consume and dscompose

finished prodiat).
Proper

the raw material, reduscing its volume by about one thizd,
operation of the project ia dependsent on numerous factors,

including sufficient air and mixing, molsture content, pH balande
(which relates to salinity), and tempevatura, After processing,
the finished product would be mold as a soil enhancament agant for

agricultural and horticultural uses.

7.  All composting operations would bs conducted in a

completely enclosed building or buildings, The project aleo would
include an 80,000 cubic-foot-per-minute biofilter system to contyol

potential odors and dust, The biofilter system is eimilar to

composting in that the biofilter requires maintenanca of a
biological growth {bacteria) undexr earefully controlled conditions.
When prépe_arly £unctinn1ng_.' the bilofilter systsm would absorb

chemicals that cause odors in the air and would allow bacteria to

break thege ¢hemicals down, Dust expected te be produced by the

roject mlso would ba vented te the biofilter syptem, -
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8. Pursuant to G¢. L. o. 16, & 20, and o. 111, § 1504,

MCGT eubmitted te DEP an application for a “Dstermination of Nead

for Site Asmaignment.® DEP sent & draft of ite decislon on 'the

application to tha Peppersll Board of Health for review and
comment . DEP received comments frem concerned parties, inoluding
a citizen’s group called the Pepperell Environmental Watchdogs and

tha town’'e Hoard of Health.

9. On October 2, 1852, the DEP Division of Solid Waste

Management issued a determination on MQGI‘s applicatien, subject to
twanty-ona conditions, that the éroject vis not considexed solid

waste metivity for the purposes of Chapter 111, Sactien 150A ...

Therefore ... no site aselgnment is needed fox the proposed

composting facility at [lecus)." The conditions listed by the DEP

include the following:
animal manuxe

4, The approved materials consist of []
and cardboard,

and bedding, wasta paper, paper pulp
vagatabla wastes, soft drink excess, leaves &nd yard
waste and clean wood waste, No additional wmaterials

shall be added to the process without prior approval £xom
the Department with netificacion to the local Board of

Health.

11.. Due to ths site’s proximity to & senitive [sial
envirenmantal receptor (the Naghua Rivax), and
all curing compest will be

regidential neighborhoods,
stored inside the building and subject to the Divigilon of

Air Quality Control Regulations.

12. Al) incoming feedstock material will be kept inside
the faeility structure prior to processing.

This facility will be subject to inspections by the
Depaxtment and the loecal Board of Health or thair
appointed agent, without prioy notice, to periodically

enter upon and inspact the facility and welsvant
operating records to detexmine and cempal compliance with
appliceble raegulations and the conditions of the

Petermination.

18,

6
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19, All materials must be handled in a manner which will

not cauge the development  'of nulasance cenditions,
odor, hoige, veotorx and

including but not limited to,
i1] ensure tha protection of public

dust problems, &nd w
health, safety, and tha environment, The Department will

monitor the development of any such problems that arise
and impose furthexr vestrictions on this Datermination, if

nacegsaxry.
EIC I

ad March 18, 1893, the PEP's Divigion

10, By letter dat
roject subject Lo thirteen

- of Air Quality Control approved the p
mhege conditions include'th
ties associated with oparation of this

g Lo ehsure
y due to

conditions. e Following:

L. All activi
facilicy shall be conducted in puch a mannar.a

that a condition of air pollution does not occu

ﬁ:' The facility may comp
cattle. Manure from othey animal species will be
considered to be allowed by the papaxtment in 8

quantitie# only aftex the papartmant 1 82
the odor control system is function
not cause & condition of air pollution....

é:' Tha following &usé and odor minimization practicas

shall be followad:
a) £facility doors shall be closed when not in usey
b} s clean facility ehall bs maintained at all

times;
é) fasdstocks shall not ke gtored outside;
al sufficient asration in the compost piles shall

e maintained; and
a) negative prassure in the compost process ared
shall be verified routinely.

g. MCGI shall establish @ 24~hour odor ecomplaint

regponse telephone numbex. The odox complaints shall be
followed up with all raagonable promptness. The odor
complaint. shall be racordad on paper, along with all tha

follew up actlong taken....

o,  MCcer shall opsrate tha facility in accordance with
the approved opsrating proX and in particular
v eliminate certaln cdorousa

ghall be required eo raduceé o
éeedscocks, as mentioned in the Alr Quality Managemant
plan, if in the opinion of the Dephrtment such should

prove nescessary to avoid cenditions af alr pollution.
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A1, As a minimum the facility shall not cause an odor
offsite.... ,

12, Upen written notification from the Departmant to the
facility that a condition of air pollution is ocourring
MCGI shall ceasge receiving any additional fesd setock
until such times as the Dapartment gives written approval

Lo resume operations.
13, If MCGI falle to. eorract the condition of air

pollution within &a reasonable paxriod of time as
determined by the Dapartment in consultations with MOGI

then MCGI shall take further steps including: -
al removal of raadily ddentifiable odorous

materials; . -
removel of all oneite post composgted materials;

b)
&) yamoval of all existing precompost feed stock

to be disposed in an approved landfill; and
d) removal of the aotive compost plles to ba

disposed in an approved landfill.

1i. Accoxding to tha SQcéipn Chief for the Division of

Air Quality Control in the DEP’s Centxal Regionsl Office, if the

project is not properly operated it may be a source of odor, dust

and fungi. Both Mesgrs. Kowalezyk and Barxtlett agree asnd so

castified nhax'if the project ig operated in cenformance with the

conditions of the DEP approvals, the project will not emit noxious

odoxs. .
12. I find tha project is capable of being designed and

opexated in compliance with Bectilon 174 - 36. The project will not

viclate sectlon 174-36 (A} through (H) of the by-law if the project
i# operated in accordance with the DEP approvals. Sestion 174-
36(A) thrxough (H) states in psrtinent part as follows:

§ 174-36. Envirenmental protection

No land or building im & Commsrcisl or Industrial
Distriet ... shall be used, ocoupied oxr eperated in such
&8 manner as to create any dangerous, injurious, noxious
or otherwise objectionable £ire, explosive or other
“hazard; noise or vibration, smoke, dust, dirt or othey

8
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form of air or water pollutien; oleatrical ox othax

disturbances; glare oxr other substance, conditioen ox
element in such amount &8 o advarsely affect the
surrounding area or premissd, The following standards
shall be enforced in a manheX congistent with othexr town

bylaws and yagulations and the atatutas and regulations
of the commonwealth and the federal govexnment, which

shall alsc be applicable:

2. Fiye and axplosion hazards,...

B. Radicactivity or. slectrical disturbancs. ...

(o Noise...-
D.  Vibration....
B, Glare...-

F. . Smoke....

G. Odoxs. No smission shall be permitted of odorous -
gases or other odorous mattex in such ¢uantities as to be
readily detactable without instruments at the property
1ine of the lot from whieh thay are emitted,

No amipsion of £ly

4. oOther forms of air pollution.
ash, dust, fumes, Vapors, gRRESS and othexr forms of aly

pollution shall be permitted which oan gause any dumkge
to health ... or othar forms of property ...

1, Water pellutants and ligquid wastes....

J.,  Soil xemoval.
13. The avidencs established the project will nob
n" s vefarred to in segtion

constitute a '"noxious uvee O conditie
Both

Table of Use Regulations of the by-law.

H{.L} of Part 2 of the
the project 1B capable of baing

experts testified, and I 8o £ind,

dagi¢ned and operate

noxious use oY condition," as referred to in this same section.

Section H(1) states as follows)
5. Manufacturing/processing
{1) . Manufacturing, agsembly, proecessing, packaging or
other nonnoxious industrial operation to the extent it is

S

d in @& menner that will mnet constitute &’

PSSR e ol
—
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not a noxious use or condition., iIn distrioés requiring
conditions shall be impoeed in the

& special pexmit,
fpacial permit which will tend to aspure acﬁfliance with
§ 174-36, .Environmental proteation, and a time limik on

SUch- apacial Permit shall b impogad(,] )
If the project ig operated in compliance with the

h end control pathogens® and

i4.
DEP approvaly, the Project will contai

odors Qenerated by the project,

This court hag exclusive original Jurisdiotion over the
S8e at hand pursuant to G. L. o, 185, g 1(3) (1/2) and @, 240,

§ 14A, Under Partinent provisions Of . 240, § 14a,

[t)he fwner of & frechold esstare in bosgassion in land
ng a

may bz petitien in the land court againet a ... town
wherein such land in situated, whish shall not be open to
8 mexe AJudgment .,, ig

objaction on the ground that g ,
sought, for deterinination ag to the validity of a
«ov by-law ... which purports to restriot or

o daevelopment of such

limit pregent oy future uss ,,,
vo¢ OF for determination of the extent to which any

law ... affagts & proposed use ,.,,

The Land Court Department nay raview complaints” to detarmine the

“axtent tg which'a zoning ordinsnce affects a pProposed usge.n

Bgnggg;_ﬁgglzv_Co. Ye Asking Building Commiggigng;_ggwaggggg, 389

240, § 14A. MC@r'e Counterolalim
Spacifically, Mcar

88 to locus in Count

Maszs, 565, 8§70 (1983} ;. @. L, z,
POsas Yextengw chailanges ko the by-lsw,
challenges the sxtent to which ths by-law appli

‘Pathogens are disearne pProducing basterig . or virusas,
baragiteg gnd fungd gpores.

Thig statute’y language predates changes to the Mass, R, Civ.
P. that becams effective on January 1, 1582, Since .that date the
¥ules have been applicable to the Lapd Court Dapartment of tha:
Trial Court, Accordingly, The Land Court heaye Toomplaintar ap

opposed teo "petitions, " ag Btakted in § i1sa.
10
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I (whether the project constitutes & "manufaéturing, asgembly,
processing, packaglng, or cthar:nonnnxiouﬁ industrial operation®
and is permitted by right undexr the by-law}; Count II (whether the
project is a commerciaml dumping ground or & refuse disposal
incinerator}; Count VIII (whethar the by-law in effect as of July
1, 1987, specifically prohibited the project); and Count X (whather
the'praject,ia a privates "solid waste digposal facllity"). BAs the

partieg stipulate MCGI i;a the owner of locus, the ilssues azre

properly before the court under e. 240, § 14A.

1 first address Count I, Under Section 174-25(RH) (1)

Table of Use Regulations, [m)lanufacturing, assembly, processing,

paCkaginQ or other nonnoxious industrial operation to the extent it

ig not a noxious use or conditicn' are allowed by right in the
The by-law does not provida

Industrial zoning distriet.
Tha

definitions for any of the operative words in the Saction,

defined manufacturing as "the

Suprame Judicial Court has
implication of change wrought through the application of foxces
directad by the humen mind, which results in the trﬁneformation of
inte something d4ifferent ....."
lon, 369 Maes. 178, 180

some preaxisting substancs ...

{1978} (citations omitted).
MCGI argues the project iz a manufactuyring use; I agree.

The town does not dispute the project constitutes a kind of
manufacturing/processing use; zather, the town arguss the prejeot
doea not fall within this permitted use catégory- because the

project can be "a noxicus uge or condition® if it faile to operate

1




, FEB.14,1986 12: 02PN CHBS NO, 558 P.19-21

proparly. The town also reasons that bsacause #[tJhe primary

purpose of the project is to"render noxious unwanted, disgcarded

wagte material unonnoxious," the project’s uge Iis dinherently

As the project constitutes a manufacturing use, gea 8leo

noxiouz.
3a8), Mampse. 472, 474 and

.[

478 (1966) (holding the process of producing *a fertilizer ox soil
conditioner" by dahydrating *manure or other osmpost produats!
constitutes manufacturing), whether the project ia covered by thig

use catagory turns on whethar it is a "noxious uge or condition.¥
As the hy-law does not define Pnoxicus," its definitien

uat be determined according to the common usage of the word. Ssa

Langevin v. Superintendent of Buildings of Woycester, 5 Mags. App.

Ct. 892, ravisw deniled, 376 Masg. B34 (1977). Webster's New World

Dictionary (33 College ed. 1994) (Webster’s New Woxld Dictionary)

defines 'noxious" as "harmful to tha health; -injurious.! In

addition, usa of the word "noxious' in ssveral sectiens of the by-

law i informative. See KHall y. Zoning Board of Appeals oOf

Edgartown, 28 Mass. App. Cb. 248, 284 (1890). Seotlon 174-36 of

the by-law uses ths tarm as follows:

' [nlo land or building in a(n] ... Induskrizl District ...
ehall ba usad ,.. in such a manner as to create gny

dangerous, injurious, noxious ox otherwise chjectional
++. hazard ... or ... form of aly or water pollution ...
or ... condition ... as to adverssly affeat tha

eurrounding area ,.,.
gection 174 36 ocontinues by establishing' apébific standaxds,

anludmng thosa relating to fire and exploaion hazardn, and noise,

smoke, odors and other forxms of alr. pollution, and aoil removal.

12
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Tf the project violates any of these standarda will it be a noxious

use ungder this gection.
Uge category v74-25(H) {1) also refers to fnoxious®

moynmokious induscrial operatlon to the extent
This cantegory Cro6s

s This

provizion allows &

it is not & noxious use or condition,”
n 174-36 under which uses that require a special

1 districk) may be subject to conditlions

e compliance with asotion 174-36") .
cenducted in

reforences sectio
permit (in the commarcia

{"which will tend to assur
Again, this ¢roq£- raferance shows that & use

'ccmpliance with'sectioﬁ 174-36 stendarda is nonnoxious,

Finally, tha term "noxious’ ig used in ssction 174-30 as

follows:

a lot upon which a so-called noxious use OoCuYs, for:
{1). ‘The open-lot storage of used materiamls, used
vehicleg or egquipmant or waste matexials.
(2) The storage for mwore chan -wix (&) montha of
unreglistered motor vehicles that are not othexwise

gneloged. _
(3) The opsn-lot parking or storage of five (5) or moxe
puses, trucks or earthmoving aquipment items...

sand, road salt,

(4} The open-lot storage of solid fuel,
manurs, fertilizer or other gimilar substances piled in

bulk foxm.

The hallmark of these noxious uses im open lobt storage.

MeaT elaims the preject la not a noxious manufacturing

use for several reasons. Fizst, MCGI notes project activities will

occur indoors at all times, gecond, MCGI indlcates the biofiltex

system would remove odorous chemicals and dust. produced by the

composting procese,  Lastly, the teatimonies of both expsrt

which I credit, sstablish ghat 1f the 'project ie

witnagsgas,
it will not eonstitute

operated in accordance with DEP approvals,

13
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4 noxious use, Even the town agrees the project will not be

noxious if it iz operated in"complianc:e with the DEP approvals., I

also note the parties agres tha project would not violate section

174~36 (D) through (H) and would not constitute a "noxious use or
condition® under gecktion 174-25 {H) {1) if rhe project im operated in
accordance with DEP approvals. -Accordingly, I £ind the projeot

doss not constitute g fnoxious use or condition.t

The town’s argument that the project's potential to have
Spaculative possibilities are

noxious effects also is migplaced,
Indaed, if the

not encugh to show the project is a noxious use.
Projact were to havs nexilous effects, MCGI would be in violation of
the DBP conditional spproval and the town’s own by-law. - Such

Violation would be remedied at that time by the appropriats
. -_.‘.-'1-;_‘.‘ 3LCR 50

authority. See Bhelun v, Hoa; 2
(1994} ("[ilf in fact an {llegal use develops, the Town's Zonhing

Enforcement dffiuer ig fullf empowsred both undar the By-Law and
under provisions of ¢, 40A to bring an enforcement action °) Id. at

61. Having found the projact does not constituts a noxious use, I
hold the project im a use allowed by right in the Industxial zoning

district.
The town nlsc argues not all manufacturing uses are 7

coverad by this use category under the by-law, elaiming the project

ie one such unq;ualif'iec% use, Where a use is not specified in the

by-law, the Planning Boa¥d wmay nonstheless allow such uze by

special permit pursuant to section 174-35, -which states:

ar uge is not spagifically ineluded in the

[if] a particul
then the’ Planning Board may determine

table of upes,
14 ' |
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whether in the distyiet in whioh such uge ig proposad’
similar uses aye or May be pexmitted, and if so, the
Planninyg Board may authorize such usae 8@ & qpifial permit

Ein .., more

«v+ provided that po Use which weyld yesyl
adverse environmantsal impaot shall be defined ag similm;
Eo 8 use expreasly permitted, '

However, 48 I already have found the projeot falle under the

manufacturing/processing Uee  category, seotion 174-25 i
. - §

inapplicabla,
In Count II Dafendant meeks a detexmination that the

"eommercial dumping ground for garbage and

project iz not a
Saction 17¢-26(g)

rubbish* or 4 "reflupe dispossl incinerstoyt,

States:
Inlo place in the [town)] ... 8hall be astablighag tes B8O
a commaxcial dumping greund for garbage, rubbigh ... the
Qeposit of demolitien materials or other rafuge ox as n

site for a refuse disposal incineratox,
It follews that if the Project cohenitzutea a manufecturing uge
dumping ground, as “dumping groung®

S8 Webstar’s New

it

is not algo a commarcizl

implies & depository for unwanted materials,
is defihed as "to throw away (garbage,

"any particular pieece of land;
The project’s
mua through &

World Dictionary ("dump?
¥ubbish, ete.),» and ‘“ground" ag

88P. one set aside for & specifiad purpogen).

‘Purpose ls to take @ raw material and produce hu

All processing activities would occur in a

The raw macterigl and the Findshed
outdoors on the

Gomposting Process,
fully enclosed building,
--both valued by MCGI--would not ba gtored

rroduce
compogition of the YW ‘matarial la limited to thesa

‘ground, The
elamentg listad in tha-DEp_appravals.-
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mhe f£inished product would be sold and used by

facilities,
‘Thege activities lead me to

consumers at places remote to locus.

find snd rule the project is not & neommercial dumping ground®.

According to bcth- D

expert, the projsct ig net &n incinerator.

efendant’s expert and the town's
Even though the

compowting process involves temperature cantrol snd ecreates an s#ond

{ga in inecineration},

product that has less maas than the inpun
gnd I £ind

thig is not enough o make the project an incinerator,

the project ils not an incinsxator.

Count VIIT seeks & determination chat the project w
This issue ie

ag nobt

tspecifically prohibited! priox to July 1, 1987.
“facmlity“ as defined in @, L. e, 1il, 51604,

ralavant because &
may be permitted Cto be

which has received a Eite sgaignment, .

constructed on land voned for industrial use—undar G, L, ¢. 40A, §

llas where the facility was specifically

5, An excepticn, however,
y=law in effect as of July

prohibited by the given municipality’s b
is of the opinion that 'no ‘site

i, 1s887. I riote the DEP
is nat

neaded for tha [project]" becuuse the project
Nonathelesa the town argues that if thexe
gnment, the town enjeys the henefit
408, § 9, as the project was

agslgnment ls
ngolid waste actlvity.“
shogld pa a need for a site assl
of the eéeMpt;on noted in a.
tgpeaifically prohibited" prior Lo July 1, 1987.

this court to determine if the project was specifica
1387, regardless of whethex the project e

MCGI also asks
1y prohibited

prior to July 1, guires

4 site aspignment under ¢, 111, § 150A.

16
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MCGX and the Eown stipulate the manufacturing use

classification in effecr at tha pPresent time was also in effect as

of July 1, 1987. fpor the same reasons discuswed earlier, I find
the by-law in affecr &8 of July 1, 1887, did not speclifically
prohibit the proposed projeect.
In Count X MCGI aeeka & determination that the project i
"g0lid waste d:’.eposal faallity, Pureuant: to Saction
Table of Usge Regulations, ‘'publie solid waste
is & use a.‘f..‘l.owed by spaclal permit in the
No xeferance is made to privake or

facilitien, Usez rniot
As Y found

- NRE a private
174-25 ¢{11),
disposgal facility"
Industriagl zoning. district.
commercial veolid wasta disposal
specifically rafarenced in tha table are prohibited,

sarlier, the Project constitutes a manufacturing or processing use,

which is not defined in the by-law, ia defined in

"Disposal, "
ine &

Webater's New Wcu-ld Dictionary am "the act of dimposing
getting rid of.» Webster’s definition ¢learly deoes not RNCONMPALS

manufacturing oy pfocasaing’. ‘The town’e expart testified the

"solid waste or rafuse hapdling and processing

projecr ig &
I find the

facility» (emphasis added), not a disposal facility.
Project is ngt g priva.i:a or commereial 'solid waste disposal

facility,
In summary, I find and rule as follewa;

The project constitutes "manufacturing, asgembly, proceseing,

a)
or other nomnoxious industxial operatilon! and is

packagin’g,
allcwed by right in the Induatrial zoning district (Count I);

17
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b) The project is not & heommercial dumplng ground” or a trefuse

disposal incinerator’ (Count II})

e) The by-law in effect as of July 2, 1987, did not specifically

prohibit the project {Count VIII); and

d) The project ls not a private tgolid waste dispossl facllity”®

{Count X}.

7o the extent Plaintiff‘s Request for Findings of Fact are

inconsistent with this decision, they are denied.

Judgment accordingly.

" +

¥yn pailth Scheler
Justlice ‘

Dated: February 13, 1996

i
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4€§§> COMMONWEALTH OF MASSACHUSETTS
\» LAND Coump '

DEPARTMENT OF THg TRIAL COURT

MIDDLESEX, gs. : MISCELIANEOUS casg
NO. 197658

+

}
TOWN of PEPPENELT,, Acting by b))
its Board of Belectmen, and itg )
Board of Health, and ity
Building Inspectoy

Plaintiff

Vs,

)

)

)

)

}

;

MASS COMPOS?ING GROUP, INC., i
and the COMMISSIONER of the )
MASSACHUSRETTS DEPARTMENT of )

- ENVIRONMENTAL PROTECTZION, g
)

)

Dafendants

JUDGMENT
This action was tried upen Defendant’s Secend Amended
Counterclaim and gz decigion of today’'s date has been réndared, In
accordance with that decigion, Judgment ia heraby entersd in favor
of Defendant, Specifically, it ig hexeby : .
RED that Dafendant’s ragquests for
Amended Countavclaim are 88 follows:

Count I . Defendant;'a project constitutes g
"manur‘acturing, asgembly, provesaing, packaging, ox other
hennoxious industrial oparation' and (g permitted as8-of-

right under the Papperell by-law;

Count II = Defendantg’ brojeat doee'not conatitute a
"commexaial dumping groundt Or a4 lrefuse dimposa)

incinergtor":

Count VIIT - The by-law in ef
not prohibit phe project;

Coune X - bDefendantc ‘g Projeet is non prohibitad as a
brivate "solid wagte disposal facilityn, A

ADJUDGED and ORDE
declaraticns under its Second

fect we of July 1, 1987 did -
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All  other ceounte of Dafendant‘s  Sscond Amended
Countexclaim have heen resolved by sither pratrial stipulation of
tha paxties or orally at trial, in favor of Defendant, subject to
the parties’ qualifications, as pet forth in this Qourt’s decision,
Also, by stipulation, Plainciff’g Complaint ig hereby dismipaad

with prejudice,
By the Court. (8cheler, J,)

EgifAttest:

"

Charles W. Trombly, Jr.
Recorder

ATRUECDF
ATTEST, ¥

Dated: February 13, 1996 10 |
< Fe S o 4, 0,
e & *

A




